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GENERAL

Legislation
.htoPwtaEPdeiasdtoanEPasPtffdautpdePonPaEsndUeEuaesPtELPrenritEastoanEsH

The relevant legislation is the Insolvency Act 2003 and the Insolvency Rules 2005, and the 
British Virgin Islands’ (BVI) Business Companies Act 2004 (the BCA). The Insolvency Act 
sets out the procedures for insolvent liquidations and the appointment of administrative 
receivers. The BCA sets out the statutory framework for company restructuring and 
reorganisation as well as the voluntary liquidation regime.

Law stated - 9 September 2024

Excluded entities and excluded assets
.htoPeEoaoaesPtrePecud LeLPCrnwPu sonwtrqPaEsndUeEuqPnrPrenritEastoanEP
frnueeLaEisPtELP-htoPdeiasdtoanEPtffdaesPonPohewHP.htoPtsseosPtreP
ecud LeLPnrPecewfoPCrnwPudtawsPnCPureLaonrsH

All companies incorporated in the British Virgin Islands may be subject to insolvency 
or reorganisation proceedings. Furthermore, in certain circumstances, companies with a 
suHcient link to the British Virgin Islands may also be wound up, along with companies that 
were previously incorporated within the British Virgin Islands but subsequently migrated to 
another jurisdiction.

In a liquidation, secured creditors’ assets are excluded from the estate, and a secured 
creditor’s right to enforce their security is not affected. Assets subject to proprietary claims 
may be excluded (if the proprietary claim is made out) in the sense that they are in fact owned 
by others and are therefore not assets of the company.

Law stated - 9 September 2024

Public enterprises
.htoPfrnueL resPtrePCnddn-eLPaEPohePaEsndUeEuqPnCPtPinUerEweEoNn-EeLP
eEoerfraseHP.htoPreweLaesPLnPureLaonrsPnCPaEsndUeEoPf pdauPeEoerfrasesP
htUeH

There is no speciSc legislation in the British Virgin Islands to deal with the Snancial diHculties 
of such enterprises. All private companies can be wound up in the usual way irrespective 
of whether they are government-owned or not. Jowever, governmental or statutory bodies 
may require statutory intervention to dissolve them, seeing as they are originally created by 
statute.

Law stated - 9 September 2024

Protection for large qnancial institutions
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‘tsPqn rPun EorqPeEtuoeLPdeiasdtoanEPonPLetdP-aohPohePlEtEuatdPLa,u doaesP
nCPaEsoao oanEsPohtoPtrePunEsaLereLPkonnPpaiPonPCtad–H

There is no speciSc legislation in the British Virgin Islands to deal with this, although a 
regulated company may not appoint a liquidator under the Insolvency Act without Srst 
notifying the Financial Kervices Commission, such that there is a degree of regulatory 
oversight in the case of insolvent Snancial institutions. All institutions, big or small, are treated 
in the same way.

Law stated - 9 September 2024

Courts and appeals
.htoPun rosPtrePaEUndUeLHP.htoPtrePohePraihosPnCPtffetdPCrnwPun roPnrLersHP
’nesPtEPtffeddtEoPhtUePtEPt onwtoauPraihoPnCPtffetdPnrPw soPaoPnpotaEP
ferwassanEHPvsPoherePtPreS areweEoPonPfnsoPseu raoqPonPfrnueeLP-aohPtEP
tffetdH

The Commercial Court, a division of the BVI Jigh Court, has exclusive remit over corporate 
insolvency matters. The Srst appellate court from the Commercial Court is the Eastern 
Caribbean (EC) Court of Appeal, which is based in Kt Lucia but is itinerant, travelling between 
the various countries and territories of the Eastern Caribbean.

The ‘udicial Committee of the Privy Council is the Snal court of appeal for the British Virgin 
Islands, hearing appeals from the EC Court of Appeal. The Privy Council sits in London and 
consists of justices of the U; Kupreme Court.

An appeal only exists as of right against any Snal decision which, on the 1application test’, 
would have been determinative of the action, whichever way it was decided. Furthermore, an 
appeal as of right lies in relation to a limited number of categories9 in particular, injunctions 
and the appointment of receivers or provisional liquidators. Permission for leave to appeal 
is required for other appeals. On granting leave to appeal in relevant cases the court may 
impose conditions including payment into court on account of any award made at Srst 
instance and security for costs.

Law stated - 9 September 2024

TYPES OF LIQUIDATION AND REORGANISATION PROCESSES

Voluntary li’uidations
.htoPtrePohePreS areweEosPCnrPtPLeponrPunwweEuaEiPtPUnd EotrqP
daS aLtoanEPutsePtELP-htoPtrePohePeCCeuosH

Under section 877 of the Business Companies Act 2004 (the BCA), a voluntary liquidator may 
be appointed by resolution of the directors pursuant to section 877(2) or by resolution of 
members pursuant to section 877(3) only if the company is solvent. As such, this procedure 
is not available for distressed or insolvent companies. In a voluntary solvent liquidation, a 
liquidator may only be appointed where the directors have made a declaration of solvency 
in accordance with section 87–(8) of the BCA. The directors must also Sle a liquidation plan. 
The liquidator does not need to be a licensed insolvency practitioner.
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Furthermore, the members of a company may, by way of a qualifying resolution (usually at 
least z5 per cent of the members entitled to vote), appoint a licensed insolvency practitioner 
as liquidator under the Insolvency Act 2003 for the purposes of carrying out an insolvent 
winding-up of the company.

Law stated - 9 September 2024

Voluntary reorganisations
.htoPtrePohePreS areweEosPCnrPtPLeponrPunwweEuaEiPtPUnd EotrqP
renritEastoanEPtELP-htoPtrePohePeCCeuosH

The Insolvency Act provides for companies to enter into a creditor’s arrangement, at the 
instigation of the company itself (or a liquidator), which is a creditor-approved arrangement, 
supervised by an insolvency practitioner, which can give effect to a debt restructuring plan 
by making the arrangement binding on all unsecured creditors if approved by a majority of 
z5 per cent of the company’s creditors.

In addition, the BCA provides for companies to enter into court-sanctioned schemes 
of arrangement and plans of arrangement, which can be used to effect voluntary 
reorganisations. Both schemes and plans of arrangement require the approval of creditors 
and members (or classes of creditor or members) and court sanction.

These arrangements provide mechanisms for BVI companies to deal with dissenting 
creditors or other stakeholders and result in an arrangement that binds the company and 
its members or creditors, or both (or a class of them). Jowever, none of these procedures 
provide for an effective moratorium against claims brought by stakeholders who may not be 
bound by the arrangement, scheme or plan.

All of the above procedures can be used to ensure that a company is able to continue 
trading despite Snancial diHculties, and to give effect to other forms of restructuring or 
reorganisation.

An insolvent restructuring may also be facilitated using the provisional liquidation procedure 
in the Insolvency Act, which can be initiated by the company or one or more of its creditors. 
In such cases, the provisional liquidators are given limited or 1light touch’ powers, with the 
management remaining in place and the provisional liquidators overseeing and assisting 
in the restructuring process. An order may be sought from the court to stay or restrain 
any action or proceedings pending against the company in the BVI Jigh Court, the Eastern 
Caribbean Court of Appeal or the Privy Council to assist the provisional liquidation process, 
although that falls short of the full statutory moratorium on claims that applies when a 
company enters liquidation. It is potentially possible for a company in provisional liquidation 
to pursue a scheme or plan of arrangement, if appropriate.

Law stated - 9 September 2024

Successful reorganisations
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‘n-PtrePureLaonrsPudtssaleLPCnrPf rfnsesPnCPtPrenritEastoanEPfdtEPtELP
hn-PasPohePfdtEPtffrnUeLHPVtEPtPrenritEastoanEPfdtEPredetsePEnENLeponrP
ftroaesPCrnwPdatpadaoqPtELzPaCPsnzPaEP-htoPuaru wsotEuesH

A creditors’ arrangement requires the approval of z5 per cent by value of the company’s 
creditors at a creditors’ meeting convened by an interim supervisor appointed by the 
company. A creditors’ arrangement applies only to unsecured creditors as a whole9 secured 
creditors and preferential creditors cannot be bound unless they expressly consent in writing. 
Court approval is not required, but the court has certain supervisory powers once an 
arrangement has been put in place. Once approved, a creditors’ arrangement is binding as 
between the company and its creditors (including dissenting creditors), but secured and 
preferential creditors will not be bound unless they consent in writing. Provision is made for 
prejudiced stakeholders to seek relief from the court.

Kchemes and plans of arrangement can bind any class or classes of creditors or 
shareholders of a company. Kchemes in particular expressly apply to compromises between 
the company and different classes of creditors. 

In a plan of arrangement, the directors of the company must Srst approve it and then submit 
it for approval by the court. The court will consider the proposed plan and amend it if it sees 
St, and will rule on the persons who should be required to approve the plan and the requisite 
thresholds for such approval. The court may also direct that another hearing be convened to 
hear from particular persons. Importantly, the court is required to rule on the extent to which 
stakeholders will be entitled to dissent from the arrangement. The company must then seek 
approval from stakeholders as directed by the court. Thereafter, the plan becomes effective 
once the 1articles of arrangement’ are Sled by the company with the company registrar.

In a scheme of arrangement, the proposing party (which can be the company, a creditor, a 
shareholder or a liquidator) must make a proposal for the scheme and apply to court for an 
order convening a meeting of the relevant class to approve the scheme. If the court grants 
that application, the company must then convene the meeting as directed. If a majority 
representing z5 per cent in value of the creditors or class of creditors or shareholders or class 
of shareholders (as applicable) present and voting at the meeting agrees to the scheme, the 
scheme then needs to be approved by the court at a further hearing, where it will then be 
binding as between the company and the relevant class, with no statutory right of dissent 
after approval. If a company is in liquidation, the arrangement will bind the liquidator and 
every person liable to contribute to the assets of the company on its liquidation. Only those 
classes of creditor who vote on and approve the scheme will be bound by its terms. This 
may include secured or preferential creditors.

Classes of creditors in a scheme or plan are classiSed as persons whose rights are not so 
dissimilar to make it impossible for them to consult together with a view to their common 
interest. In simple cases, the distinct classes of creditor are likely to be limited to secured, 
preferential and unsecured creditors, but in a complex restructuring it is conceivable that 
each of those classes may be divided into further distinct classes : for example senior and 
me••anine lenders in a structured Snance context.

The ability to release third-party liabilities in a scheme of arrangement is not expressly dealt 
with in the legislation, which refers to compromises between the company and its creditors. 
Jowever, the equivalent legislation in England and the Cayman Islands has been interpreted 
as broad enough to encompass closely related third-party liabilities in appropriate cases, and 
whilst there is no BVI authority to conSrm the point, the BVI court would follow English and 
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Cayman jurisprudence on this point. As such, the scheme jurisdiction can in an appropriate 
case be used to deal with guarantors and other closely related third parties so as to ensure 
the eHcacy of the scheme. Issues of foreign law and the possibility of parallel schemes 
or assistance from foreign courts (or both) will need to be considered in the context of 
third-party liabilities.

A recent decision of the BVI Commercial Court held that any third-party objections to a 
scheme should be raised at an early stage. As such, any relevant third parties should be 
given notice and would ordinarily be entitled to be heard on the initial court application so 
that any objections can be raised at that stage.

Law stated - 9 September 2024

Involuntary li’uidations
.htoPtrePohePreS areweEosPCnrPureLaonrsPfdtuaEiPtPLeponrPaEonPaEUnd EotrqP
daS aLtoanEPtELP-htoPtrePohePeCCeuosHPWEuePohePfrnueeLaEiPasPnfeEeLzPtreP
oherePwtoeratdPLaCCereEuesPonPfrnueeLaEisPnfeEeLPUnd EotradqH

A creditor can appoint a liquidator of a debtor company (which will commence the company’s 
insolvent liquidation) by court order, following an application to the court and a hearing.

An application to court can be made byW

D the company itself9

D creditor (including a judgment creditor)9

D a shareholder9

D the supervisor of a company creditors’ arrangement9 and

D in limited circumstances, the Attorney General or the Financial Kervices Commission.

/hile there is no strict requirement for the prior service of a statutory demand, where an 
application is being made by a creditor, the creditor should Srst serve a statutory demand on 
the debtor company before issuing a liquidation application, unless there are good reasons 
for not doing so.

The court can appoint a liquidator when any of the following are applicableW

D the company is insolvent9

D in the court’s opinion, it is just and equitable for a liquidator to be appointed9 and

D in the court’s opinion, it is in the public interest for a liquidator to be appointed.

Once appointed, the liquidator has control and custody over the assets of the company. The 
directors remain in oHce, but they cease to have any powers or duties, unless speciScally 
authorised by the liquidator.

Once an insolvent liquidation is underway, there are no material differences to proceedings 
opened voluntarily or by court order. Jowever, where a liquidator is appointed by a company’s 
members under the Insolvency Act, the liquidator’s powers are limited until after the Srst 
creditors’ meeting has been held, and at the Srst creditors’ meeting unsecured creditors will 
have the opportunity to vote on the appointment of an alternative liquidator.
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Law stated - 9 September 2024

Involuntary reorganisations
.htoPtrePohePreS areweEosPCnrPureLaonrsPunwweEuaEiPtEPaEUnd EotrqP
renritEastoanEPtELP-htoPtrePohePeCCeuosHPWEuePohePfrnueeLaEiPasPnfeEeLzP
trePoherePtEqPwtoeratdPLaCCereEuesPonPfrnueeLaEisPnfeEeLPUnd EotradqH

A plan of arrangement and a creditors’ arrangement can only be initiated by the company 
itself, and so these cannot be initiated by a creditor acting unilaterally. Jowever, it is possible 
(but not common) for a scheme of arrangement to be initiated by certain other stakeholders, 
including a creditor, albeit this will be subject to approval by z5 per cent of the relevant class 
of creditors and, where applicable, shareholders after the court initially approves the scheme. 
Kecured and preferential creditors will only be bound by a scheme if those classes of creditor 
approve the scheme. 

If a decision is made by the company or a creditor to initiate a provisional liquidation 
in support of a restructuring (whether on a stand-alone basis or together with a plan, 
arrangement or scheme), that will require a court application and, in most cases, the support 
of any secured creditors if the procedure is to be effective.

Law stated - 9 September 2024

Expedited reorganisations
’nPfrnueL resPecasoPCnrPecfeLaoeLPrenritEastoanEsP)eizPkfreftu/tieL–P
renritEastoanEsTH

There is no BVI legislation dealing speciScally with prepackaged reorganisations. Jowever, 
it would in theory be possible for any of the above procedures to be expedited so that 
a restructuring (or any asset sale required as part of the restructuring, or both) could be 
effected relatively quickly, where time is of the essence. 

Law stated - 9 September 2024

Unsuccessful reorganisations
‘n-PasPtPfrnfnseLPrenritEastoanEPLeCetoeLPtELP-htoPasPohePeCCeuoPnCP
tPrenritEastoanEPfdtEPEnoPpeaEiPtffrnUeLHP.htoPaCPohePLeponrPCtadsPonP
ferCnrwPtPfdtEH

A scheme or plan of arrangement requires court approval, and at that stage the court may 
refuse to sanction the scheme or plan, for example, if stakeholders object and the court is 
persuaded that the scheme or plan is not in the best interests of the company or relevant 
stakeholders. Even after the scheme or plan receives initial court approval, it will be defeated 
if it is not approved by the required majorities of creditors or members, as the case may be. 
In the case of a creditors’ arrangement, court approval is not required, but the arrangement 
proposed by the company must be approved by z5 per cent of creditors.
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Under a plan of arrangement, creditors may have rights to dissent if the court so directs 
when the plan is approved. Under a creditors’ arrangement, creditors have a right to object 
on grounds of unfair prejudice, and, if upheld, the court may revoke the arrangement. Under 
a scheme of arrangement, after Snal court approval of the scheme, there are no statutory 
rights to dissent from it.

There is no automatic consequence if a scheme, plan or creditors’ arrangement fails. 
Jowever, if a debtor were to fail to perform a plan, it is likely that the company would become 
insolvent and face an application to appoint liquidators or other enforcement action by 
creditors. 

Law stated - 9 September 2024

Corporate procedures
(rePoherePunrfnrtoePfrnueL resPCnrPohePLassnd oanEPnCPtPunrfnrtoanEHP‘n-P
LnPs uhPfrnuessesPunEortsoP-aohPptE/r fouqPfrnueeLaEisH

Zissolution is achieved via the voluntary liquidation procedure under the BCA. The liquidator 
will Sle a statement with the Registrar to conSrm the liquidation is complete. Upon receiving 
the completion statement, the Registrar will strike the company off the Register and issue 
a certiScate of dissolution. The date of dissolution is the date the certiScate is issued. 
Immediately upon issue of the certiScate by the Registrar, the liquidator will arrange for a 
notice of strike-off and dissolution in respect of the company to be published in the BVI 
Ga•ette.

The Registrar may strike a company off the Register if the company fails to pay its annual 
Registry fee (or any late payment penalties), if it does not have a registered agent or if it fails 
to Sle any return, notice or document required to be Sled under the BVI Business Companies 
Act 2004. Following changes introduced to the BCA in 2023, a company that has been 
administratively struck from the Register will now be automatically dissolved on that date 
(previously, the company would not usually be dissolved until seven years after the date 
of strike off). /here a company has been struck off the Register and dissolved, creditors 
can still pursue claims against it and directors and oHcers remain liable. As such, the 
process of allowing a company to be administratively dissolved without a formal liquidation 
carries a higher degree of risk, and a voluntary liquidation is the recommended procedure for 
dissolving a company at the end of its life because the liquidator will be bound to deal with 
all of the company’s liabilities prior to dissolution.

Any property owned by a company at the date of dissolution is transferred into the ownership 
of the Crown (bona vacantia).

Law stated - 9 September 2024

Conclusion of case
‘n-PtrePdaS aLtoanEPtELPrenritEastoanEPutsesPCnrwtddqPunEud LeLH

Upon conclusion of an insolvent liquidation under the Insolvency Act, the liquidator must 
prepare a Snal report and serve it on every creditor of the company whose claim has been 
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admitted and all shareholders of the company. That report must also be Sled with the 
BVI Registrar. The liquidator will then apply to court to be released from liability and their 
appointment will be discharged. The company is then dissolved and ceases to exist from 
that point.

In relation to schemes, plans or arrangements, the terms of the plan, scheme or arrangement 
will determine when the arrangement concludes and what is intended to happen to the 
company thereafter.

Law stated - 9 September 2024

INSOLVENCY TESTS AND FILING REQUIREMENTS

Conditions for insolvency
.htoPasPohePoesoPonPLeoerwaEePaCPtPLeponrPasPaEsndUeEoH

A company is deemed to be insolvent under the Insolvency Act 2003 ifW

D it fails to satisfy a valid statutory demand9

D execution or other process issued on a judgment, decree or order of the BVI court in 
favour of a creditor is returned wholly or partly unsatisSed9 or

D eitherW

D the value of the company’s liabilities exceeds its assets (balance sheet 
insolvency)9 or

D the company is unable to pay its debts as they fall due (cash Mow insolvency). 

Law stated - 9 September 2024

Mandatory qling
D soPunwftEaesPunwweEuePaEsndUeEuqPfrnueeLaEisPaEPftroau dtrP
uaru wsotEuesH

There is no formal mandatory requirement for companies to commence insolvency 
proceedings. Jowever, directors of BVI companies owe common law duties to act in the best 
interests of the company as a whole, which requires them to take account of the interests 
of the company’s creditors ahead of those of the company’s members when the company 
is insolvent or on the verge of insolvency. Zirectors may also be found statutorily liable for 
trading while the company is insolvent. It follows, therefore, that to act in the best interests of 
the company a director may be required to recommend that the members put the company 
into liquidation or cause the company to apply for the appointment of a liquidator, or both.

Law stated - 9 September 2024

DIRECTORS AND OFFICERS
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Directors– liability j failure to commence proceedings and trading while 
insolvent
vCPfrnueeLaEisPtrePEnoPunwweEueLzP-htoPdatpadaoqPutEPres doPCnrPLareuonrsP
tELPn,uersHP.htoPtrePohePunEseS eEuesPCnrPLareuonrsPtELPn,uersPaCPtP
unwftEqPutrraesPnEPp saEessP-hadePaEsndUeEoH

For claims under the BVI Insolvency Act 2003, a director includesW

D de jure directors9

D de facto directors9

D shadow directors9 and

D in certain instances, a person who exercises or is entitled to exercise or who controls 
or is entitled to control the exercise of powers that, apart from the memorandum or 
articles, would fall to be exercised by the board.

If a company goes into insolvent liquidation, a director can be personally liable if, at any time 
before the commencement of the liquidation of the company, that person knew or ought to 
have concluded that there was no reasonable prospect that the company could avoid going 
into insolvent liquidation but continued to trade.

In these circumstances, the court can order a director to make such contribution to the 
assets of the company as it considers proper (subject to the availability of a defence that 
the director took every step reasonably open to the director to minimise the loss to the 
company’s creditors).

Law stated - 9 September 2024

Directors– liability j other sources of liability
(ftroPCrnwPCtad rePonPldePCnrPfrnueeLaEiszPtrePunrfnrtoePn,uersPtELP
LareuonrsPfersnEtddqPdatpdePCnrPohearPunrfnrtoanE–sPnpdaitoanEsHP(rePoheqP
datpdePCnrPunrfnrtoePfreNaEsndUeEuqPnrPfreNrenritEastoanEPtuoanEsHPVtEPoheqP
pePs pAeuoPonPstEuoanEsPCnrPnoherPretsnEsH

Part IX of the Insolvency Act deals with the principal ways in which a director may be ordered 
to provide compensation or otherwise contribute assets to an insolvent company.

If a director or oHcer of a company in liquidation has misapplied or retained or become 
accountable for any money of the company, or if the director is guilty of any misfeasance 
or breach of any Sduciary or other duty in relation to the company, then the court can make 
orders that such director repays, restores or accounts for money or assets or any part of it 
to the company, as compensation for the misfeasance or breach of duty. A 1misfeasance’ 
claim can be brought by the company 1pre-insolvency’ or after the company has entered into 
liquidation, by a liquidator.

There are also a number of 1voidable transaction’ claims that can be brought by a liquidator 
against directors in relation to their conduct and management of a company prior to the 
commencement of a liquidation. These include claims for unfair preferences, undervalue 
transactions, voidable Moating charges and extortionate credit transactions.
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Zirectors can also be liable if they cause a company to make distributions when the company 
is insolvent.

Law stated - 9 September 2024

Directors– liability j defences
.htoPLeCeEuesPtrePtUtadtpdePonPLareuonrsPtELPn,uersPaEPohePunEoecoPnCPtEP
aEsndUeEuqPnrPrenritEastoanEH

A director can rely on a variety of defences to the aforementioned claims. The available 
defences depend on the claim advanced but commonly include a denial that the conduct 
complained of satisSes the relevant legal tests. For instance, a director would argue that 
they acted with the skill and diligence expected of a reasonable director, or that the actions 
complained of did not cause or contribute to the company’s insolvency. In the case of a 
claim for insolvent trading, a statutory defence is available where a director can establish that 
after they Srst knew, or ought to have concluded, that there was no reasonable prospect that 
the company would avoid going into insolvent liquidation, they took every step reasonably 
open to them to minimise the loss to the company’s creditors. In certain circumstances, a 
director may be able to defend a claim on the basis that they reasonably relied on information 
provided by the company’s professional advisers.

Unlike in many other common law jurisdictions, the Business Companies Act 2004 permits 
a company to indemnify its directors for non-fraudulent breaches of duty. Jowever, it is 
questionable whether such indemnities can be relied upon by a director if the company is 
insolvent.

Law stated - 9 September 2024

Shift in directors– duties
’nPohePL oaesPohtoPLareuonrsPn-ePonPohePunrfnrtoanEPshaCoPonPohePureLaonrsP
-heEPtEPaEsndUeEuqPnrPrenritEastoanEPfrnueeLaEiPasPda/edqHP.heEH

Zirectors of BVI companies owe common law duties to act in the best interests of the 
company as a whole, which requires them to take account of the interests of the company’s 
creditors ahead of those of the company’s members when the company is insolvent or on 
the verge of insolvency. English authority, which the BVI court is likely to follow, suggests 
that a creditors’ interest duty arises when the directors know, or should have known, that the 
company was or was likely to become insolvent. In this context, 1likely’ means probable.

Law stated - 9 September 2024

Directors– powers after proceedings commence
.htoPfn-ersPutEPLareuonrsPtELPn,uersPeceruasePtCoerPdaS aLtoanEP
nrPrenritEastoanEPfrnueeLaEisPtrePunwweEueLPpqzPnrPtitaEsozPohearP
unrfnrtoanEH
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Zuring an insolvent liquidation, the directors and other oHcers of the company remain in 
oHce, but they cease to have any powers, functions or duties other than those required or 
permitted under the Insolvency Act or otherwise authorised by the liquidator. In practice, the 
directors would usually cease to exercise all of their powers in a liquidation, but directors and 
oHcers are obliged to assist the liquidators and may be compelled to provide information to 
them.

The powers a director may be able to exercise during a reorganisation will depend on the type 
of proceeding. In some considered above, the directors will retain the same powers, albeit 
the reorganisation proceedings are subject to court oversight. In a creditors’ arrangement, 
the directors remain in control of the company but a licensed insolvency practitioner must 
be appointed as supervisor of the arrangement to oversee its implementation, and the 
supervisor is required to take custody of any assets to which the arrangement relates for 
that purpose.

Law stated - 9 September 2024

MATTERS ARISING IN A LIQUIDATION OR REORGANISATION

Stays of proceedings and moratoria
.htoPfrnhapaoanEsPtitaEsoPohePunEoaE toanEPnCPdeitdPfrnueeLaEisPnrP
ohePeECnrueweEoPnCPudtawsPpqPureLaonrsPtffdqPaEPdaS aLtoanEsPtELP
renritEastoanEsHPvEP-htoPuaru wsotEuesPwtqPureLaonrsPnpotaEPredaeCPCrnwP
s uhPfrnhapaoanEsH

Following the appointment of a liquidator, there is a statutory moratorium on the 
commencement or continuation of claims against the company or its assets without the 
leave of the court. Any claims against the company after it enters liquidation must be made 
through the proof of debt process in the liquidation. Jowever, a secured creditor is still 
permitted to enforce its security against the company.

No statutory stay or moratorium is available in a scheme, plan or arrangement, but any 
person who is bound by the terms of the scheme, plan or arrangement would be prevented 
from initiating a process against the company in breach of the terms of the scheme, plan or 
arrangement. 

In a light-touch provisional liquidation, the court may grant an order staying any court 
proceeding that is already pending against the company in the BVI Jigh Court (including any 
pending appeal), but there is no general moratorium against claims, and nothing to prevent 
secured creditors from enforcing.

Law stated - 9 September 2024

Doing business 
.heEPutEPohePLeponrPutrrqPnEPp saEessPL raEiPtPdaS aLtoanEPnrP
renritEastoanEHPvsPtEqPsfeuatdPoretoweEoPiaUeEPonPureLaonrsP-hnPs ffdqP
innLsPnrPserUauesPtCoerPohePldaEiHP.htoPtrePohePrndesPnCPohePureLaonrsPtELP
ohePun roPaEPs ferUasaEiPohePLeponr–sPp saEessPtuoaUaoaesH
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If the debtor is subject to a reorganisation, the company can continue to trade when 
the relevant arrangement is in place subject to the terms of that arrangement. In those 
circumstances the directors will carry on the debtor’s business. Generally speaking, once a 
scheme or plan of arrangement is Snally approved, the court has no continuing oversight or 
role, although any dispute arising after approval may need to be determined in further court 
proceedings. In the case of a creditors’ arrangement, the court has a range of supervisory 
powers that may or may not be invoked while the arrangement is implemented, including the 
power to determine unfair prejudice claims by aggrieved creditors. 

A liquidator appointed to an insolvent company can continue to trade the company’s 
business insofar as necessary for its beneScial liquidation (in other words, to effect a better 
realisation for creditors, but not with a view to trading out of insolvency). Any costs or 
expenses incurred by the liquidator in carrying on the business will rank as an expense in 
the liquidation, and so these will be paid out in priority to all other claims (other than secured 
claims). 

Law stated - 9 September 2024

Post-qling credit
DtqPtPLeponrPaEPtPdaS aLtoanEPnrPrenritEastoanEPnpotaEPseu reLPnrP
 Eseu reLPdntEsPnrPureLaoHP.htoPfranraoqPasPnrPutEPpePiaUeEPonPs uhPdntEsP
nrPureLaoH

None of the voluntary reorganisation procedures speciScally contemplate 
post-commencement Snancing9 however, if a scheme, plan or arrangement that provides 
that the company may incur new borrowing is approved, there is no reason in principle why 
such funding cannot be obtained.

A liquidator of a company has powers under Kchedule 2 of the Insolvency Act to borrow 
money on the security of the company or otherwise. In terms of priority, such a liability will 
enjoy priority if secured, or if unsecured would be deemed an expense of the liquidation and 
would therefore be payable in priority to other unsecured claims.

Law stated - 9 September 2024

Sale of assets
vEPrenritEastoanEsPtELPdaS aLtoanEszP-htoPfrnUasanEsPtffdqPonPohePstdePnCP
sfeualuPtsseosPn oPnCPohePnrLaEtrqPun rsePnCPp saEessPtELPonPohePstdePnCP
ohePeEoarePp saEessPnCPohePLeponrHP’nesPohePf ruhtserPtuS arePohePtsseosP
kCreePtELPudetr–PnCPudtawsPnrPLnPsnwePdatpadaoaesPftssP-aohPohePtsseosH

Kchemes and plans of arrangement can be used to effect the sale of company assets (or an 
entire business) on such terms as may be approved by the court and the relevant class or 
classes of creditor or shareholder, which can provide for any purchaser to receive title free 
and clear of claims. The ability to deal with prospective claims by third parties will turn on the 
nature of the assets or business, the application of any foreign law to the assets or business, 
and the ability to make the scheme or plan binding on persons with a prospective claim. 

Restructuring & Insolvency 2025 Explore on Lexology

https://www.lexology.com/gtdt/workareas/restructuring-and-insolvency?utm_source=GTDT&utm_medium=pdf&utm_campaign=Restructuring+%26+Insolvency+2025


RETURN TO CONTENTS

From the date of their appointment, the liquidator has custody and control of the company’s 
assets and the power to sell the company’s property, subject only to the supervision of the 
court or the creditors’ committee, depending on the type of liquidation. The liquidator cannot 
sell property that is secured without the security-holder’s consent, and must account to the 
security-holder in respect of the unsecured debt before distributing any surplus to preferred 
or unsecured creditors. The only other express qualiScation on the liquidator’s power to sell 
company property is the requirement that the liquidator notify the creditors’ committee (if 
one is appointed) of any sale to a person connected with the company.

The liquidator cannot give a purchaser better title to property than the company had. Ko, if 
the company has legal title, a bona Sde purchaser for value without notice of an equitable 
claim affecting the property will take that legal title free of equities. Therefore, subject to 
any terms of the sale contract, and subject to any proprietary claims against the asset, a 
purchaser would acquire the assets from an insolvent company free and clear of all other 
claims such as the claims of unsecured creditors. In practice, however, liquidators are rarely 
prepared to offer warranties or indemnities in the context of a sale of company assets, and 
enhanced due diligence is encouraged for purchasers from insolvent estates. 

Law stated - 9 September 2024

Negotiating sale of assets
’nesPqn rPsqsoewPtddn-PCnrPksotd/aEiPhnrse–PpaLsPaEPstdePfrnueL resPtELP
LnesPqn rPsqsoewPferwaoPureLaoPpaLLaEiPaEPstdesH

There is no speciSc prohibition in the British Virgin Islands on stalking horse bids in sale 
procedures. Jowever, a liquidator is tasked with seeking to return the maximum return to 
creditors and has wide discretion in relation to negotiating the sale of assets (subject to 
court approval as appropriate).

Law stated - 9 September 2024

Re(ection and disclaimer of contracts 
VtEPtPLeponrP ELerinaEiPtPdaS aLtoanEPnrPrenritEastoanEPreAeuoPnrPLasudtawP
tEP ECtUn rtpdePunEortuoHP(rePoherePunEortuosPohtoPwtqPEnoPpePreAeuoeLHP
.htoPfrnueL rePasPCnddn-eLPonPreAeuoPtPunEortuoPtELP-htoPasPohePeCCeuoP
nCPreAeuoanEPnEPohePnoherPftroqHP.htoPhtffeEsPaCPtPLeponrPpretuhesPoheP
unEortuoPtCoerPohePaEsndUeEuqPutsePasPnfeEeLH

The commencement of liquidation does not prima facie affect existing contracts, though 
the liquidator has a power to disclaim an unproStable contract into which the company has 
entered by Sling a notice of disclaimer with the court under section 28z of the Insolvency 
Act. In many cases, however, contracts will include express provisions in contemplation of 
either party’s insolvency.

A contractual counterparty may apply to the court under section 227 of the Insolvency Act for 
an order rescinding the contract on such terms as to payment between the company and the 
counterparty of damages for non-performance as the court may think St. If a counterparty 
is awarded damages, these may be claimed as an unsecured debt in the liquidation. No 
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contractual counterparty may commence or proceed with any proceedings against the 
company without the permission of the court (although such claims can be pursued through 
the proof of debt procedure).

The legislative provisions relating to reorganisation procedures do not make express 
provision in relation to disclaiming existing contracts, but the terms of the scheme, plan or 
arrangement may well make provision for the amendment, variation or termination of certain 
contracts (in particular loan agreements and leases).

Law stated - 9 September 2024

Intellectual property assets 
DtqPtEPvbPdaueEsnrPnrPn-EerPoerwaEtoePohePLeponr–sPraihoPonP sePohePvbP-heEP
tPdaS aLtoanEPnrPrenritEastoanEPasPnfeEeLHPGnP-htoPecoeEoPwtqPvbPraihosP
irtEoeLP ELerPtEPtireeweEoP-aohPohePLeponrPunEoaE ePonPpeP seLH

The legislation does not make speciSc provision in respect of intellectual property (IP) rights9 
however, if such rights of termination exist within the contracts governing the debtor’s right 
to use the IP, then the IP licensor will be entitled to terminate in accordance with the terms 
of the contract.

Law stated - 9 September 2024

Personal data 
.herePfersnEtdPaECnrwtoanEPnrPu sonwerPLtotPunddeuoeLPpqPtPunwftEqPaEP
daS aLtoanEPnrPrenritEastoanEPasPUtd tpdezPtrePoherePtEqPresorauoanEsPaEPqn rP
un EorqPnEPoheP sePnCPohtoPaECnrwtoanEPnrPaosPortEsCerPonPtPf ruhtserH

The Zata Protection Act 2028 applies to persons who 1possess’ or who have 1control over, or 
authorise, the processing of any personal data in respect of commercial transactions’. This 
would apply to data collected by a company in liquidation or reorganisation. The Act limits 
the ability of a data controller (including a company in liquidation or reorganisation) from 
processing personal or sensitive data without the data subject’s express consent.

Law stated - 9 September 2024

Arbitration processes 
‘n-PCreS eEodqPasPtrpaortoanEP seLPaEPdaS aLtoanEPnrPrenritEastoanEP
frnueeLaEisHP(rePoherePuerotaEPoqfesPnCPLasf oesPohtoPwtqPEnoPpeP
trpaortoeLHPVtEPLasf oesPohtoPtrasePtCoerPohePdaS aLtoanEPnrPrenritEastoanEP
utsePasPnfeEeLPpePtrpaortoeLP-aohPohePunEseEoPnCPohePftroaesH

/hilst the BVI is a pro-arbitration jurisdiction, such that the courts will generally respect 
the parties’ agreement to arbitrate their disputes, a liquidation application will not be 
automatically stayed simply because the underlying debt is subject to an arbitration 
agreement. Instead, the court must determine whether the debt is genuinely disputed 
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on substantial grounds. If it is not, the liquidation application can proceed, as insolvency 
proceedings do not seek to resolve disputes but rather determine the company’s solvency. 
If the court is satisSed that there is a substantive dispute, that dispute must be determined 
in arbitration before the court can exercise its winding-up jurisdiction.

A claim is an asset of a company and so a liquidator can in principle pursue a claim in 
arbitration, provided that it is in the best interests of creditors as a whole to do so and subject 
to court sanction. Jowever, there is less scope for a counterparty to pursue arbitration 
proceedings against a company in liquidation due to the broad moratorium. The consent 
of the parties would not in itself be suHcient9 an arbitration claim against a company in 
liquidation can only be pursued with the leave of the court, and the circumstances in which 
leave will be granted are exceptional.

Law stated - 9 September 2024

CREDITOR REMEDIES

Creditors– enforcement
(rePoherePfrnuessesPpqP-hauhPsnwePnrPtddPnCPohePtsseosPnCPtPp saEessPwtqP
pePsea:eLPn osaLePnCPun roPfrnueeLaEisHP‘n-PtrePohesePfrnuessesPutrraeLP
n oH

Kecured creditors can generally enforce against secured assets without taking enforcement 
proceedings in court. For instance, a secured creditor will usually have the power to appoint a 
receiver over secured assets to exercise a power of sale. A security-holder is usually granted 
a power of sale, which is exercisable out of court upon default, subject to the equity of 
redemption, but foreclosure is not permitted without leave of the court.

It is important to note that the assets of a BVI company are often situated outside the 
jurisdiction, as BVI companies are often holding companies for assets located elsewhere 
in the world. In those circumstances, any processes to take control of or sell assets in other 
jurisdictions will usually involve consideration of relevant foreign laws and procedures.

Law stated - 9 September 2024

Unsecured credit
.htoPreweLaesPtrePtUtadtpdePonP Eseu reLPureLaonrsHP(rePohePfrnuessesP
La,u doPnrPoaweNunEs waEiHP(rePfreNA LiweEoPtootuhweEosPtUtadtpdeH

A creditor can issue a civil claim against a debtor for a due and outstanding debt. If the 
court Snds in the creditor’s favour, the creditor can obtain a judgment for the debt. If the 
debtor fails to Sle an acknowledgement of service or defence, the creditor may be able to 
obtain a default judgment. Alternatively, where (as is relatively common in debt enforcement 
claims) a debtor has no real prospect of successfully defending the claim, the court may give 
summary judgment in the creditor’s favour, which can result in a judgment without a full trial. 
If the judgment cannot be achieved on a summary basis, then proceedings may take some 
time to reach judgment depending on how complex the matter is, although an expedited is 
occasionally possible in exceptional cases.
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If the debtor fails to pay the judgment debt, the creditor can (in appropriate circumstances)W

D apply to the court to appoint a liquidator to the debtor9

D obtain a charging order over the debtor’s assets9

D apply to the court for the appointment of a receiver by way of enforcement9 and

D obtain an attachment of debts order.

Pre-judgment attachments are not available in the British Virgin Islands, although a 
pre-judgment free•ing order can be obtained in advance of issuing a claim to prevent the 
dissipation of assets pending the outcome of the claim.

In relation to undisputed debts, the creditor can serve a statutory demand on the debtor, and 
if the demand is not satisSed or set aside (which requires a court application) the debtor is 
deemed insolvent and will be able to apply to appoint a liquidator.

Law stated - 9 September 2024

CREDITOR INVOLVEMENT AND PROVING CLAIMS

Creditor participation
’ raEiPohePdaS aLtoanEPnrPrenritEastoanEzP-htoPEnoauesPtrePiaUeEPonP
ureLaonrsHP.htoPweeoaEisPtrePhedLPtELPhn-PtrePoheqPutddeLHP.htoP
aECnrwtoanEPreitrLaEiPohePtLwaEasortoanEPnCPohePesotoezPaosPtsseosPtELPoheP
udtawsPtitaEsoPaoPasPtUtadtpdePonPureLaonrsPnrPureLaonrs–PunwwaooeesHP.htoP
trePohePdaS aLtonr–sPrefnroaEiPnpdaitoanEsH

/hen an application is made to appoint liquidators, the application must be advertised in the 
OHcial Ga•ette, a newspaper in the British Virgin Islands, and usually in another jurisdiction 
to bring the application to the attention of creditors. Once the liquidator is appointed, they are 
obliged to advertise the appointment and notify any known creditors about the appointment.

The liquidator must convene a creditors’ meeting within 28 days of their appointment, 
although this can be dispensed with if the liquidator considers it appropriate to do so and 
the creditors do not require them to convene a meeting.

The liquidator is required to Sle a report within 60 days of appointment and to send this to 
creditors. A Snal report must also be Sled upon completion of the liquidation. /hile there 
are no strict requirements to do so, liquidators may well report periodically to creditors as 
the liquidation progresses, or to any creditors’ committee that is established pursuant to a 
resolution of the creditors at the Srst meeting, or both. Typically, a report is also given to 
creditors or any creditors’ committee, or both, when the liquidator seeks approval for their 
fees and expenses.

Law stated - 9 September 2024

Creditor representation
.htoPunwwaooeesPutEPpePCnrweLP)nrPrefreseEotoaUePun EsedPtffnaEoeLTP
tELP-htoPfn-ersPnrPresfnEsapadaoaesPLnPoheqPhtUeHP‘n-PtrePoheqPsedeuoeLP
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tELPtffnaEoeLHPDtqPoheqPreotaEPtLUasersPtELPhn-PtrePohearPecfeEsesP
C ELeLH

A creditors’ committee may be established at the Srst meeting of creditors or, at any time, 
by creditors’ resolution.

The creditors’ committee must comprise between three and Sve creditors or their authorised 
representatives.

The functions of the creditors’ committee are prescribed by the Insolvency Act as followsW

D to consult with the oHce holder about matters relating to the insolvency proceeding9

D to receive and consider reports of the insolvency holder9

D to assist the oHce holder in discharging their functions9 and

D to discharge any other functions assigned to it under an Act or set of rules (which 
include the power to approve the liquidator’s remuneration and expenses, and the 
power to call a creditors’ meeting).

The creditors’ committee can require the liquidator to provide information and reports, and 
can summon the liquidator to appear before it, but usually it cannot give directions to the 
liquidator.

As such, the creditors’ committee acts primarily as a consultative body, with limited powers 
to control the course of the liquidation.

Aside from limited provisions for the expenses of attending meetings, the creditors’ 
committee’s costs are not generally recoverable from the liquidation estate.

Law stated - 9 September 2024

Enforcement of estate–s rights
vCPohePdaS aLtonrPhtsPEnPtsseosPonPf rs ePtPudtawzPwtqPohePureLaonrsPf rs eP
ohePesotoe–sPreweLaesHPvCPsnzPonP-hnwPLnPohePCr aosPnCPohePreweLaesPpednEiHP
VtEPoheqPpePtssaiEeLPonPtPoharLPftroqH

If the liquidator does not have assets to pursue a claim, it is possible to seek funding from 
the creditors and third parties, or assign or sell the claim to third parties (which might include 
one or more creditors). /here a claim is assigned, that may be on terms that a proportion of 
recoveries is returned to the estate, or on the basis of a one-off payment to the estate. There 
are no rules governing such assignments but court sanction would usually be required and 
the court will wish to ensure that creditors’ interests are protected in any such assignment.

Law stated - 9 September 2024

Claims 
‘n-PasPtPureLaonr–sPudtawPs pwaooeLPtELP-htoPtrePohePoawePdawaosHP‘n-P
trePudtawsPLastddn-eLPtELPhn-PLnesPtPureLaonrPtffetdHPVtEPudtawsPCnrP
unEoaEieEoPnrP EdaS aLtoeLPtwn EosPpePreuniEaseLHP(rePoherePfrnUasanEsP
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nEPohePortEsCerPnCPudtawsPtELPw soPortEsCersPpePLasudnseLHP‘n-PtrePoheP
twn EosPnCPs uhPudtawsPLeoerwaEeLH

The liquidator will give notice of the appointment to any known creditors and advertise such 
an appointment. Any creditor wishing to participate in the initial meeting of creditors, and 
to be considered for a seat on any creditors’ committee, will be required to submit a claim 
in the liquidation. The claim is made using a prescribed form explaining the nature and 
amount of the claim. Claims are typically admitted on a provisional basis initially, for voting 
purposes, with the formal process of Snal adjudication taking place only once the liquidator 
has determined that a distribution can be made.

Upon adjudication, the liquidator can admit the claim in part or in whole, or reject it. This 
is the 1proof of debt’ process. The liquidator has broad discretion when carrying out this 
adjudication of claims. If a creditor is dissatisSed with the decision of a liquidator, then they 
may make an application to court under section 2z3 of the Insolvency Act 2003 to challenge 
that decision.

It is possible and relatively common to trade claims in a liquidation, but no speciSc rules 
apply. This is generally done by contractual assignment on notice to the liquidator. 

Law stated - 9 September 2024

Set-off and netting
GnP-htoPecoeEoPwtqPureLaonrsPeceruasePraihosPnCPseoNnCCPnrPEeooaEiPaEPtP
daS aLtoanEPnrPaEPtPrenritEastoanEHPVtEPureLaonrsPpePLefraUeLPnCPohePraihoP
nCPseoNnCCPeaoherPoewfnrtradqPnrPferwtEeEodqH

Insolvency set-off is governed by section 850 of the Insolvency Act. In short, prior mutual 
dealings between a debtor and a creditor claiming or intending to claim in the liquidation 
will be taken into account, but rights of set-off will not apply where dealings with the debtor 
occurred when the creditor had actual notice that the debtor was insolvent. 

Netting agreements (which are broadly deSned and include collateral arrangements and 
other forms of netting agreements commonly seen in complex Snancial trading instruments) 
entered into between a creditor and a debtor are also enforceable under section 435 of the 
Insolvency Act. /hilst prima facie enforceable, the Act provides that netting agreements may 
be unenforceable or void on grounds of fraud or misrepresentation or on any similar ground.

There are no speciSc provisions applicable to set-off or netting in a voluntary reorganisation 
such as a scheme or a plan. Ordinary contractual principles will apply, and counterparties’ 
rights or obligations under such arrangements may be compromised by the scheme or plan, 
depending on its terms, subject to the relevant court sanction and class approval.

Law stated - 9 September 2024

Modifying creditors– rights
DtqPohePun roPuhtEiePohePrtE/P)franraoqTPnCPtPureLaonr–sPudtawHPvCPsnzP-htoP
trePohePirn ELsPCnrPLnaEiPsnPtELPhn-PCreS eEodqPLnesPohasPnuu rH
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There are no speciSc provisions of BVI law allowing the court to change the rank of a 
creditor’s claim. /hilst subordination agreements will be upheld, they will only be enforceable 
in liquidation to the extent that they were put in place prior to the company’s insolvency.

Law stated - 9 September 2024

Priority claims
(ftroPCrnwPewfdnqeeNredtoeLPudtawszP-htoPtrePohePwtAnrPfraUadeieLPtELP
franraoqPudtawsPaEPdaS aLtoanEsPtELPrenritEastoanEsHP.hauhPhtUePfranraoqP
nUerPseu reLPureLaonrsH

In a liquidation, secured claims are generally payable in priority to all other claims, including 
expenses. The only exception to that principle is that where the assets of a company in 
liquidation available for payment of the claims of unsecured creditors are insuHcient to pay 
the costs and expenses of the liquidation in accordance with the prescribed priority and 
the preferential creditors, those costs, expenses and claims have priority over the claims of 
chargees in respect of assets that are subject to a Moating charge created by the company 
and shall be paid accordingly out of those assets.

The expenses of the liquidation are paid in priority to all unsecured claims. 

The following qualify as preferential debts and are paid in priority to all other unsecured debtsW

D employees’ wages, salaries and holiday pay9

D amounts due by the debtor to the BVI Kocial Kecurity Board9

D amounts due by the debtor in respect of pension contributions and medical insurance9

D sums due to the government of the British Virgin Islands regarding any tax, duty, 
including stamp duty, licence fee or permit9 and

D sums due to the Financial Kervices Commission in respect of any fee or penalty.

Claims in each category rank equally among themselves, pari passu, and must be paid in full 
or equally in the case of shortfall of assets.

Law stated - 9 September 2024

Employment-related liabilities 
.htoPewfdnqeePudtawsPtraseP-herePewfdnqees–PunEortuosPtrePoerwaEtoeLP
L raEiPtPresor uo raEiPnrPdaS aLtoanEHP.htoPtrePohePfrnueL resPCnrP
oerwaEtoanEHP)(rePewfdnqeePudtawsPtsPtP-hndePaEuretseLP-herePdtrieP
E wpersPnCPewfdnqees–PunEortuosPtrePoerwaEtoeLPnrP-herePohePp saEessP
uetsesPnfertoanEsHT

/ages and salaries (including accrued holiday pay) due in the period of six months preceding 
the commencement of the liquidation qualify as preferential claims in the liquidation.

If there are several claims for wages, it is possible for one person to submit a proof of debt 
on behalf of all the creditors in the class.
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Any wages payable to employees continuing to be employed after the commencement of 
a liquidation would qualify as liquidation expenses and would be paid as such. Jowever, 
in reality, it is rare for BVI companies to have employees, as most are used as holding 
companies.

Law stated - 9 September 2024

Pension claims
.htoPreweLaesPecasoPCnrPfeEsanENredtoeLPudtawsPtitaEsoPewfdnqersPaEP
aEsndUeEuqPnrPrenritEastoanEPfrnueeLaEisPtELP-htoPfranraoaesPtootuhPonP
s uhPudtawsH

Pension contributions payable during the 82 months preceding the commencement of the 
liquidation by the debtor in its capacity as an employer are regarded as preferential claims.

Law stated - 9 September 2024

Environmental problems and liabilities
.herePoherePtrePeEUarnEweEotdPfrnpdewszP-hnPasPresfnEsapdePCnrP
unEornddaEiPohePeEUarnEweEotdPfrnpdewPtELPCnrPreweLatoaEiPohePLtwtieP
ut seLHP(rePtEqPnCPohesePdatpadaoaesPawfnseLPnEPohePaEsndUeEuqP
tLwaEasortonrPfersnEtddqzPseu reLPnrP Eseu reLPureLaonrszPohePLeponr–sP
n,uersPtELPLareuonrszPnrPnEPoharLPftroaesH

There are no speciSc provisions under BVI law dealing with this category of liability.

Law stated - 9 September 2024

Liabilities that survive insolvency or reorganisation proceedings
’nPtEqPdatpadaoaesPnCPtPLeponrPs rUaUePtEPaEsndUeEuqPnrPtPrenritEastoanEH

According to BVI law, creditors’ rights survive a reorganisation (subject to the binding terms 
of the restructuring) and any secured debts will remain enforceable. In the event of default, 
the secured creditor can usually enforce unless it has expressly waived its right to do so. 
Only those debts discharged pursuant to the terms of the arrangement will be compromised, 
other liabilities will survive the reorganisation.

Normally, liabilities of a company will not survive a liquidation, because the liquidation 
procedure concludes with the dissolution of the company.

Law stated - 9 September 2024

Distributions
‘n-PtELP-heEPtrePLasorap oanEsPwtLePonPureLaonrsPaEPdaS aLtoanEsPtELP
renritEastoanEsH
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The liquidator pays distributions from available assets among unsecured creditors whose 
claims are admitted on a pari passu basis. Before making a distribution, the liquidator issues 
a notice stating the intention to distribute. If a creditor does not submit a claim by the 
speciSed date in the notice, the liquidator will exclude the creditor from the distribution. 
Claims will be subject to Snal adjudication (eg, admittance in part or in whole, or rejection) 
by the liquidator only when there are available funds to distribute.

After the allowance for the costs of the liquidation is made, liquidators may make interim 
distributions as the liquidation progresses, with a Snal distribution prior to the completion of 
the liquidation.

In a creditors’ arrangement, the scheme supervisor takes custody of relevant assets and 
will be responsible for making payments to creditors in accordance with the terms of the 
arrangement.

In a scheme or plan or arrangement, distributions (if any) will be made in accordance with 
the approved terms of the scheme or plan.

Law stated - 9 September 2024

SECURITY

Secured lending and credit )immovablesA
.htoPfraEuaftdPoqfesPnCPseu raoqPtrePot/eEPnEPawwnUtpdeP)retdTPfrnferoqH

The principal types of security taken on immovable property in the British Virgin Islands areW

D a mortgage (either legal or equitable)9

D an equitable Sxed charge9 and

D a Moating charge.

The governing law of a charge created by a BVI company may be the law of such jurisdiction 
as agreed by the parties to the charge.

A BVI company must maintain a private register of charges at its registered oHce. A public 
register of charges may also be kept by a company at the BVI Registrar of Corporate Affairs.

Law stated - 9 September 2024

Secured lending and credit )movablesA
.htoPfraEuaftdPoqfesPnCPseu raoqPtrePot/eEPnEPwnUtpdeP)fersnEtdTP
frnferoqH

The principal types of security taken on movable property in the British Virgin Islands areW

D a Moating charge9

D an equitable mortgage or charge9 and

D
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a pledge (which is a possessory form of security in which a lender takes possession 
of an asset that provides the pledgee with a common law power of sale).

The formal requirements as to governing law and registration as set out for immovable 
property, mentioned earlier, apply to charges taken on movable property.

Law stated - 9 September 2024

CLAWBACK AND RELATED-PARTY TRANSACTIONS

Transactions that may be annulled
.htoPortEstuoanEsPutEPpePtEE ddeLPnrPseoPtsaLePaEPdaS aLtoanEsPtELP
renritEastoanEsPtELP-htoPtrePohePirn ELsHP.hnPutEPtootu/Ps uhP
ortEstuoanEsH

The main 1voidable’ transactions in the British Virgin Islands that can be annulled or set aside 
areW

D unfair preferences9

D transactions at undervalue9

D voidable Moating charges9 and

D extortionate credit transactions.

These transactions can be clawed back upon a successful application by the liquidator only.

The relevant transaction must have been entered into in the 1vulnerability period’ (ie, six 
months before the onset of insolvency if the person is unconnected to the company or two 
years if the transaction is with a connected person).

Law stated - 9 September 2024

E’uitable subordination
(rePoherePtEqPresorauoanEsPnEPudtawsPpqPredtoeLPftroaesPnrPEnENtrw–sPdeEiohP
ureLaonrsP)aEud LaEiPshtrehndLersTPtitaEsoPunrfnrtoanEsPaEPaEsndUeEuqPnrP
renritEastoanEPfrnueeLaEisH

In practice, it is common for shareholders to advance funds to companies by way of loan, 
and where a shareholder loan meets the criteria of a regular debt (as opposed to an equity 
contribution), these would be typically provable as debts in a liquidation in the ordinary way, 
and there are no particular rules as to the treatment of shareholder or related-party loans in 
a reorganisation.

Jowever, transactions with related parties, including shareholders, are more prone to be 
considered voidable transactions : for example, they are generally subject to a longer 
vulnerability period (two years prior to liquidation rather than six months), and transactions 
with related parties during the vulnerability period will be assumed to be 1insolvency 
transactions’, unless the contrary is proved. 
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A shareholder may not apply to appoint a liquidator of a company on grounds of insolvency 
without Srst seeking the leave of the court. A shareholder can, however, apply for the 
appointment of liquidators on just and equitable grounds without the leave of the court.

Law stated - 9 September 2024

Lender liability
(rePoherePtEqPuaru wsotEuesP-herePdeELersPun dLPpePhedLPdatpdePCnrPoheP
aEsndUeEuqPnCPtPLeponrH

In certain circumstances a lender could be caught by the provisions relating to voidable 
transactions. For example, if it takes a voidable Moating charge over the company’s assets 
or receives a repayment in preference to other creditors, the court has a wide discretion to 
make such orders as it considers St for restoring the position to what it would have been 
if the company had not entered into that transaction. That can include orders against the 
relevant lender restoring property to the company, or to pay compensation, etc.

Law stated - 9 September 2024

GROUPS OF COMPANIES

Groups of companies
vEP-hauhPuaru wsotEuesPutEPtPftreEoPnrPt,datoeLPunrfnrtoanEPpeP
resfnEsapdePCnrPohePdatpadaoaesPnCPs psaLatraesPnrPt,datoesH

Companies are distinct legal entities and have a separate legal personality from their 
shareholders. A shareholder of a limited company has no liability for the debts of its 
subsidiary, unless it has validly guaranteed such debts. A shareholder’s liability to the 
company on a winding-up is statutorily limited to the amount unpaid on the shares of the 
company held by that shareholder. Jowever, there may be limited circumstances in which 
the court would be prepared to 1pierce the corporate veil’ if a company’s separate legal 
personality is abused (ie, as a vehicle for fraud). There is a developing body of English case 
law that has considered the potential for parent companies to be held liable for the actions 
of subsidiaries in limited circumstances, but these principles are yet to be considered by the 
BVI courts.

Law stated - 9 September 2024

Combining parent and subsidiary proceedings
vEPfrnueeLaEisPaEUndUaEiPtPunrfnrtoePirn fzPtrePohePfrnueeLaEisPpqPoheP
ftreEoPtELPaosPs psaLatraesPunwpaEeLPCnrPtLwaEasortoaUePf rfnsesHPDtqP
ohePtsseosPtELPdatpadaoaesPnCPohePunwftEaesPpePfnndeLPCnrPLasorap oanEP
f rfnsesH

A liquidator may seek sanction for the estates of two or more companies to be pooled for 
the purposes of reporting, distributions and the payment of fees and expenses.
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An order for pooling may be appropriate in circumstances where it is in the best interests of 
the creditors to pool them, in particular, whereW

D there is an overlap and intertwined ownership and control of the companies9

D funds have moved between them and there are likely to be intermingled funds or 
claims between the companies9 and

D there is a commonality of creditors across each of the estates.

Kee, for example, In the Matters of Durant International Corp (in Liquidation), Kildare Finance 
Ltd (in Liquidation), MacDoel Investment Limited (in Liquidation) BVIJC (COM) 208zN834, 
208zN835, 2087N0020.

Law stated - 9 September 2024

INTERNATIONAL CASES

Recognition of foreign (udgments
(rePCnreaiEPA LiweEosPnrPnrLersPreuniEaseLzPtELPaEP-htoPuaru wsotEuesHP
vsPqn rPun EorqPtPsaiEtonrqPonPtPoretoqPnEPaEoerEtoanEtdPaEsndUeEuqPnrPnEPoheP
reuniEaoanEPnCPCnreaiEPA LiweEosH

The British Virgin Islands is not a party to any international conventions or agreements in 
relation to the enforcement of domestic or foreign court judgments.

Recognition of foreign judgments is principally governed by the Reciprocal Enforcement of 
‘udgments Act 8722 and the common law. The Reciprocal Enforcement Act provides a 
process for the recognition of judgments given in the Jigh Court of England and /ales, the 
Court of Northern Ireland, the Court of Kession in Kcotland and the courts of The Bahamas, 
Barbados, Beli•e, Guyana, Grenada, ‘amaica, New Kouth /ales (Australia), Kt Lucia and 
Trinidad and Tobago, as well as certain courts in Nigeria. ‘udgments from other jurisdictions 
may be recognised and enforced at common law, which requires a judgment creditor to 
commence a claim based upon the judgment debt.

In either process, only money judgments that are 1Snal and conclusive’ can be enforced. 
Foreign judgments for penal or tax matters are generally not enforceable, nor will the court 
enforce foreign judgments where to do so would constitute a breach of BVI public policy.

Once foreign judgments have been recognised as enforceable in the British Virgin Islands, 
the same enforcement remedies are available as for domestic judgments. Thereafter, a 
judgment creditor may seek, for instance, a charging order, garnishee order, judgment 
summons, order for the sei•ure and sale of goods or the appointment of a receiver.

In the case of a foreign judgment for a money sum against a BVI company, it is generally 
permissible to apply to appoint liquidators without Srst seeking recognition, but the same 
principles of enforceability apply.

Law stated - 9 September 2024

UNCITRAL Model Laws
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‘tUePtEqPnCPohePMRVvGj(gPDnLedPgt-sPaEPredtoanEPonPaEsndUeEuqPpeeEP
tLnfoeLPnrPasPtLnfoanEP ELerPunEsaLertoanEPaEPqn rPun EorqH

No. Part XVIII of the Insolvency Act 2003 contains provisions that would give effect to the 
UNCITRAL Model Law on Cross-Border Insolvency, but that Part has not been brought into 
force and there is currently no intention on the part of the legislature to do so.

Law stated - 9 September 2024

Foreign creditors
‘n-PtrePCnreaiEPureLaonrsPLetdoP-aohPaEPdaS aLtoanEsPtELPrenritEastoanEsH

/ith the exception of preferential creditors (the majority of whom are likely to be resident 
in the British Virgin Islands), foreign creditors are not treated any differently from domestic 
creditors, and there are no special procedures that foreign creditors must comply with when 
submitting claims in BVI insolvency proceedings.

Law stated - 9 September 2024

Cross-border transfers of assets under administration
DtqPtsseosPpePortEsCerreLPCrnwPtEPtLwaEasortoanEPaEPqn rPun EorqPonP
tEPtLwaEasortoanEPnCPohePstwePunwftEqPnrPtEnoherPirn fPunwftEqPaEP
tEnoherPun EorqH

Part III (Administration) of the Insolvency Act has not been brought into force.

Law stated - 9 September 2024

COMI
.htoPoesoPasP seLPaEPqn rPA rasLauoanEPonPLeoerwaEePohePVWDvP)ueEorePnCP
wtaEPaEoeresosTPnCPtPLeponrPunwftEqPnrPirn fPnCPunwftEaesHPvsPoherePtP
oesoPCnrzPnrPtEqPecferaeEueP-aohzPLeoerwaEaEiPohePVWDvPnCPtPunrfnrtoePirn fP
nCPunwftEaesPaEPqn rPA rasLauoanEH

The concept of centre of main interests of a debtor company or group of companies does 
not directly apply in the British Virgin Islands.

Law stated - 9 September 2024

Cross-border cooperation
’nesPqn rPun Eorq–sPsqsoewPfrnUaLePCnrPreuniEaoanEPnCPCnreaiEPaEsndUeEuqP
frnueeLaEisPtELPCnrPunnfertoanEPpeo-eeEPLnwesoauPtELPCnreaiEPun rosP
tELPLnwesoauPtELPCnreaiEPaEsndUeEuqPtLwaEasortonrsPaEPurnssNpnrLerP
aEsndUeEuaesPtELPresor uo raEisHP‘tUePun rosPaEPqn rPun EorqPreC seLPonP
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reuniEasePCnreaiEPfrnueeLaEisPnrPonPunnfertoeP-aohPCnreaiEPun rosPtELzPaCP
snzPnEP-htoPirn ELsH

Part XIX of the Insolvency Act does provide a basic statutory framework for judicial 
assistance in insolvency proceedings relating to certain designated jurisdictions, but this is 
not equivalent to Model Law recognition and only provides the ability to apply for assistance 
from the BVI court on an application-by-application basis. Accordingly, the most effective 
way to ensure full control across jurisdictions in a cross-border insolvency is for the foreign 
oHce holder to seek to be appointed, where possible, in the British Virgin Islands, on a joint 
basis with a BVI insolvency practitioner.

In 208z, the British Virgin Islands adopted the ‘udicial Insolvency Network’s (‘IN) 
cross-border cooperation guidelines that are designed to increase communication and 
cooperation between courts, insolvency practitioners and other parties in international 
insolvencies and restructurings.

Law stated - 9 September 2024

Cross-border insolvency protocols and (oint court hearings
vEPurnssNpnrLerPutseszPhtUePohePun rosPaEPqn rPun EorqPeEoereLPaEonP
urnssNpnrLerPaEsndUeEuqPfrnonundsPnrPnoherPtrrtEieweEosPonPunnrLaEtoeP
frnueeLaEisP-aohPun rosPaEPnoherPun EoraesHP‘tUePun rosPaEPqn rPun EorqP
unww EautoeLPnrPhedLPAnaEoPhetraEisP-aohPun rosPaEPnoherPun EoraesPaEP
urnssNpnrLerPutsesHPvCPsnzP-aohP-hauhPnoherPun EoraesH

‘oint court hearings are possible in theory pursuant to the ‘IN guidelines.

Law stated - 9 September 2024

Winding-up of foreign companies
.htoPasPohePecoeEoPnCPqn rPun ros–Pfn-ersPonPnrLerPoheP-aELaEiN fPnCP
CnreaiEPunwftEaesPLnaEiPp saEessPaEPqn rPA rasLauoanEH

The BVI court has a power to wind up foreign companies, but the court will only exercise this 
power if the company has a connection with the British Virgin Islands.

A company will be deemed to be suHciently connected to the BVI ifW

D it has or appears to have assets in the Virgin Islands9

D it is carrying on, or has carried on, business in the Virgin Islands9 or

D there is a reasonable prospect that the appointment of a liquidator of the company 
under this part will beneSt the creditors of the company.

Law stated - 9 September 2024

QUICK REFERENCE
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Summary of law and procedure
(ffdautpdePaEsndUeEuqPdt-zPrenritEastoanEsPtELPdaS aLtoanEs

The Insolvency Act 2003, the Insolvency Rules 2005 and the BVI Business Companies Act 
2004.

Law stated - 9 September 2024

Summary of law and procedure
V sonwtrqP/aELsPnCPseu raoqPLeUauesPnEPawwnUtpdes

Mortgage (either legal or equitable), equitable Sxed charge and Moating charge.

Law stated - 9 September 2024

Summary of law and procedure
V sonwtrqP/aELsPnCPseu raoqPLeUauesPnEPwnUtpdes

Floating charge, equitable mortgage or charge and pledge.

Law stated - 9 September 2024

Summary of law and procedure
IotqsPnCPfrnueeLaEisPaEPrenritEastoanEs;daS aLtoanEs

Moratorium of claims in liquidations, except through proof of debt process. Kecured creditors 
permitted to enforce security.

No moratorium available outside liquidation.

Law stated - 9 September 2024

Summary of law and procedure
’ oaesPnCPohePaEsndUeEuqPtLwaEasortonr

Liquidators owe duties under the above legislation to the court, company and creditors.

Law stated - 9 September 2024

Summary of law and procedure
IeoNnCCPtELPfnsoNldaEiPureLao

Ket-off agreements and pre-insolvency mutual dealings are generally binding on the 
company in liquidation.
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None of the restructuring procedures speciScally contemplate post-commencement 
Snancing9 however, a court could approve a scheme of arrangement that provides for new 
borrowing.

Liquidator has powers under the Insolvency Act to borrow, whether on the security of the 
company or otherwise.

Law stated - 9 September 2024

Summary of law and procedure
VreLaonrPudtawsPtELPtffetds

Creditors required to prove claims in the usual way through the courts if not admitted by the 
liquidator.

If a creditor is dissatisSed with the decision of a liquidator, they may apply to court under the 
Insolvency Act to challenge the decision.

Law stated - 9 September 2024

Summary of law and procedure
branraoqPudtaws

D Kecured debts9

D costs and expenses of the winding-up process9

D employees’ wages, salaries and holiday pay9

D amounts due by the debtor to the BVI Kocial Kecurity Board9

D amounts due by the debtor in respect of pension contributions and medical insurance9

D sums due to the government of the BVI regarding any tax, duty, including stamp duty, 
licence fee or permit9 and

D sums due to the Financial Kervices Commission in respect of any fee or penalty.

Law stated - 9 September 2024

Summary of law and procedure
DtAnrP/aELsPnCPUnaLtpdePortEstuoanEs

Unfair preferences, undervalue transactions, voidable Moating charges and extortionate 
credit transactions.

Law stated - 9 September 2024

Summary of law and procedure
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WfertoaEiPtELPlEtEuaEiPL raEiPrenritEastoanEs
If a scheme or plan of arrangement is approved, the company can operate in the usual way.

Law stated - 9 September 2024

Summary of law and procedure
vEoerEtoanEtdPunnfertoanEPtELPunww EautoanE

No formal procedure for foreign oHce holder to seek recognition in the BVI courts and 
thereby be afforded the same powers as a locally appointed oHce holder. 

Part XIX of the Insolvency Act provides a basic statutory framework for judicial assistance 
in insolvency proceedings from certain designated countriesW Australia, Canada, Jong ;ong, 
‘apan, ‘ersey, New Oealand, the United ;ingdom and the United Ktates.

BVI has adopted the ‘udicial Insolvency Network’s (‘IN) cross-border cooperation guidelines 
which increase communication and cooperation between courts, insolvency practitioners 
and other parties in international insolvency and restructuring.

Law stated - 9 September 2024

Summary of law and procedure
gatpadaoaesPnCPLareuonrsPtELPn,uers

A director can be personally liable for fraudulent or insolvent trading, and misfeasance.

Law stated - 9 September 2024

Summary of law and procedure
beELaEiPdeiasdtoanE

The Insolvency Act is under general review by the government of the BVI. 

Review being undertaken as to whether the introduction of Administration procedure under 
Part III is appropriate. 

UNCITRAL Model Law on Insolvency provisions (allowing for further international 
cooperation) is unlikely to be brought into force.

Law stated - 9 September 2024

UPDATE AND TRENDS

Trends and reforms
(rePoherePtEqPeweriaEiPoreELsPnrPhnoPonfausPaEPohePdt-PnCPaEsndUeEuqP
tELPresor uo raEiHPvsPoherePtEqPEe-PnrPfeELaEiPdeiasdtoanEPtCCeuoaEiP
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LnwesoauPptE/r fouqPfrnueL reszPaEoerEtoanEtdPptE/r fouqPunnfertoanEPnrP
reuniEaoanEPnCPCnreaiEPA LiweEosPtELPnrLersH

Arbitration and insolvency

In a recent decision on appeal from the BVI Commercial Court, the Privy Council has made 
a landmark ruling concerning the interplay between arbitration and insolvency proceedings. 
The Privy Council departed from the previously orthodox Salford Estates approach, holding 
that a liquidation application should not be automatically stayed simply because the 
underlying debt is subject to an arbitration agreement. Instead, the court must determine 
whether the debt is genuinely disputed on substantial grounds. If it is not, the application can 
proceed, as insolvency proceedings do not seek to resolve disputes but rather determine the 
company’s solvency.

The decision is arguably less groundbreaking in the BVI itself, as the BVI courts departed 
from the Salford Estates approach some years ago, but the decision provides helpful 
conSrmation that the approach adopted by the BVI courts is correct as a matter of common 
law, and that the existence of an arbitration agreement is not in itself suHcient to displace 
the court’s winding-up jurisdiction.

The Insolvency Act 2003

The Insolvency Act 2003 is under general review by the government of the British Virgin 
Islands. At present, the administration procedure under Part III of the Insolvency Act, which 
is based on the U; pre-Enterprise Act administration regime, is not yet in force. A review 
is being undertaken as to whether the introduction of such provisions is appropriate in the 
jurisdiction. The prevailing consensus at the present time is that the UNCITRAL Model Law 
on Cross-Border Insolvency provisions (allowing for further international cooperation) are 
unlikely to be brought into force. Jowever, some consultation has taken place over the 
potential expansion of the list of designated countries under Part XIX.

Changes to the BVI Business Companies Act

/ith effect from 8 ‘anuary 2023, a number of changes to the Business Companies Act 
have signiScantly reformed the regime for the striking off and dissolution of companies, and 
voluntary liquidations. The main changes of relevance are as follows.

Newly struck-off companies will be dissolved immediately if they fail to cure the relevant 
breach (usually non-payment of fees) within a 70-day grace period. There will no longer be a 
period of strike-off pending dissolution. Any companies that are currently in the seven-year 
strike-off period may apply to be restored before the earlier of the end of that seven-year 
period and 8 ‘uly 2023.

Zissolved companies may be restored within Sve years of dissolution (or, if struck off prior 
to 8 ‘anuary 2023, by the earlier of seven years from dissolution or 8 ‘uly 2023)W

D by application to the registrar within Sve years of dissolution if, among other thingsW

D the company was operational on dissolution9

D a registered agent will act9
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D fees are repaid9 and

D the registrar considers it just and reasonable9 or

D by court orderW

D if dissolved pursuant to a completed liquidation (voluntary or insolvent)9

D if not carrying on business or in operation on the dissolution date9

D to commence or continue legal proceedings or to distribute assets vested in 
the Crown bona vacantia9 or

D where it is just and fair.

It will no longer be possible for unlicensed persons to act as a voluntary liquidator. A 
voluntary liquidator must be licensed under the BVI Insolvency Act or resident in the British 
Virgin Islands for 8–0 days prior to appointment. It will still be possible to appoint joint 
voluntary liquidators outside of the jurisdiction. Any already appointed voluntary liquidators 
not satisfying the new requirement are not required to resign and may conclude the existing 
liquidations.

BVI companies wishing to continue out of the jurisdiction must now advertise their intention 
do so and give advance warning of at least 84 days to all members and creditors.

Law stated - 9 September 2024
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