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GENERAL

Legislation
What main legislation is applicable to insolvencies and reorganisations?

The main legislation applicable to insolvencies and reorganisations of companies in the
Cayman Islands is the Companies Act (2023 Revision) and the Companies Winding Up Rules
(2023 Revision). Additional legislation may be relevant to insolvencies and reorganisations
of other types of entities, such as partnerships and limited liability companies. This chapter
focuses on companies.

Law stated - 11 September 2024

Excluded entities and excluded assets

What entities are excluded from customary insolvency or reorganisation
proceedings and what legislation applies to them? What assets are
excluded or exempt from claims of creditors?

There are no exclusions from customary insolvency or reorganisation proceedings. Assets
over which security has been granted and any assets that the company holds on trust are
exempt from claims of unsecured creditors.

Law stated - 11 September 2024

Public enterprises

What procedures are followed in the insolvency of a government-owned
enterprise? What remedies do creditors of insolvent public enterprises
have?

The Companies Act applies to companies regardless of the identity of their owners. However,
where a quasi-governmental entity is established by a separate statute, that statute should
be reviewed to establish whether the entity falls within the scope of the Companies Act and
if any special procedures apply.

Law stated - 11 September 2024

Protection for large financial institutions
Has your country enacted legislation to deal with the financial difficulties
of institutions that are considered ‘too big to fail?

No.

Law stated - 11 September 2024
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Courts and appeals

What courts are involved? What are the rights of appeal from court orders?
Does an appellant have an automatic right of appeal or must it obtain
permission? Is there a requirement to post security to proceed with an
appeal?

Insolvency and restructuring cases are heard by the specialist Financial Services Division of
the Grand Court of the Cayman Islands. Appeals from winding-up orders lie to the Cayman
Islands Court of Appeal. This appeal is available as of right, without the need to obtain
permission. Appeals against interlocutory orders within the winding-up proceedings also lie
to the Cayman Islands Court of Appeal, but permission is required. The court may impose
conditions, such as the payment of security for costs.

A further appeal lies to the Judicial Committee of the Privy Council in the United Kingdom.

Law stated - 11 September 2024

TYPES OF LIQUIDATION AND REORGANISATION PROCESSES

Voluntary liquidations
What are the requirements for a debtor commencing a voluntary
liquidation case and what are the effects?

A company can be placed into voluntary liquidation by a shareholder resolution.

A special resolution can trigger voluntary liquidation regardless of the reason for which it
is passed, including its solvency status. Provided directors make declarations of solvency
within 28 days, the liquidation can continue as a voluntary liquidation. Upon appointment
of a voluntary liquidator, directors’ powers cease (unless specially preserved). The business
of the company will cease too save to the extent that it is beneficial to continue it for

the purposes of winding-up. The liquidators will wind down the business of the company,
distribute assets to creditors, then to the shareholders, and upon the conclusion of the
winding-up, the company will be dissolved. However, if during the voluntary liquidation
insolvency is suspected or the view is taken that the supervision of the court will facilitate
a more effective, economic or expeditious liquidation of the company in the interests of its
shareholders and creditors, then the liquidators (or any shareholder or creditor) may apply
to bring the voluntary liquidation under the supervision of the court. If the court makes

a supervision order, this will effectively convert a voluntary liquidation into an official (or
involuntary) liquidation.

An ordinary resolution can also trigger a voluntary liquidation, if it is passed on the basis that
the company is unable to pay its debts. However, such voluntary liquidation is likely to come
under court supervision and, in effect, be converted into an official (or involuntary) liquidation,
because the directors of the company are unlikely to be in a position to swear the requisite
certificate of solvency.

Law stated - 11 September 2024

| Voluntary reorganisations
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What are the requirements for a debtor commencing a voluntary
reorganisation and what are the effects?

A reorganisation can be achieved via a scheme of arrangement, which involves mutual
compromise by both the company and its stakeholders. A scheme of arrangement is not,
in and of itself, an insolvency process — it can be used by both solvent and insolvent
companies for a variety of purposes, other than debt restructuring (eg, mergers). However,
in an insolvency context, it is often used in tandem with the appointment of provisional
liguidators (which gives the company a moratorium from claims while the restructuring can
be implemented). Legislation introduced in 2022 permits the company to apply to court for
the appointment of a restructuring officer, which similarly provides a moratorium to allow
the company to promote a restructuring, via a scheme of arrangement or otherwise.

The scheme of arrangement is commenced by presenting a proposal to the relevant
stakeholders and then by applying to the court for an order that a meeting of the relevant
stakeholders or classes of stakeholders is convened to vote on the same. At the initial
hearing, the court will scrutinise the proposals for the constitution of the voting classes and
the information to be provided to them.

If the scheme of arrangement is approved by the requisite statutory majorities, a further
court hearing is held at which the court is invited to sanction the scheme. If a sanction is
obtained, the scheme becomes binding on the company and all the stakeholders, regardless
of whether they consented to the scheme.

Law stated - 11 September 2024

Successful reorganisations

How are creditors classified for purposes of a reorganisation plan and
how is the plan approved? Can a reorganisation plan release non-debtor
parties from liability and, if so, in what circumstances?

The scheme of arrangement must be approved by each class of stakeholders affected by
it. In the case of creditors, class approval is obtained if creditors representing a majority in
number, representing 75 per cent by value, vote in favour of the scheme. Creditors can be
grouped into a class provided their legal rights are not so dissimilar that they cannot sensibly
consult with each other with a view to their common interest.

A scheme can also be used to release non-debtor parties (such as guarantors, officers,
advisers, lenders and so on) from liability. The requirements are the same as for any other
scheme of arrangement.

Law stated - 11 September 2024

Involuntary liquidations

What are the requirements for creditors placing a debtor into involuntary
liquidation and what are the effects? Once the proceeding is opened, are
there material differences to proceedings opened voluntarily?
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A creditor can apply to wind up a company (ie, place it in official or involuntary liquidation) on
the basis that the company is unable to pay its debts. The creditor must present a winding-up
petition, which will be advertised, and a hearing of the petition will be held.

If the petition is granted, a winding-up order will be made and official liquidators will be
appointed over the company. The powers of the directors will cease. Unlike in the case

of a voluntary liquidation (where any person may serve as a liquidator), official liquidators
must be licensed insolvency practitioners. Also, unlike in the case of voluntary liquidation, a
moratorium on claims against the company will take effect (although secured creditor rights
will not be affected).

The official liquidators will investigate the circumstances of the company’s failure, collect
in all its assets (including by means of commencing legal proceedings if necessary) and
distribute the estate to the creditors (and, if there is any surplus left, to the shareholders).
Thereafter, the company will be dissolved.

Law stated - 11 September 2024

Involuntary reorganisations

What are the requirements for creditors commencing an involuntary
reorganisation and what are the effects? Once the proceeding is opened,
are there any material differences to proceedings opened voluntarily?

Although it is less common, a scheme of arrangement may be implemented in an official
liquidation. There are no material differences to a scheme of arrangement implemented
within a provisional liquidation or following the appointment of a restructuring officer.
However, as a company cannot exit official liquidation (though the official liquidation may
be stayed), the goals of the scheme of arrangement may differ in official liquidations from
those in provisional liquidations.

Law stated - 11 September 2024

Expedited reorganisations
Do procedures exist for expedited reorganisations (eg, ‘prepackaged’
reorganisations)?

No specific legislation or guidance exists for expedited reorganisations. However, the
Cayman Islands procedures are flexible, and in the right circumstances a restructuring can
be implemented in short order.

Law stated - 11 September 2024

Unsuccessful reorganisations

How is a proposed reorganisation defeated and what is the effect of
a reorganisation plan not being approved? What if the debtor fails to
perform a plan?
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A scheme of arrangement can be defeated at any one of three junctures:

- theinitial court hearing at which the order for convening class meetings is sought;
+ the class meetings themselves; or

+ the subsequent sanction hearing.

If, at the initial hearing, the court is dissatisfied with the manner in which classes are
proposed to be constituted, this may cause a scheme to be abandoned if it is apparent that
class votes cannot be won within the redrawn class categories.

If any one of the class votes fails to meet the statutory thresholds (ie, majority in number
representing 75 per cent by value), the scheme will be defeated.

Finally, if the court refuses to sanction the scheme at the subsequent sanction hearing (eg,
because it is unfair), the scheme will also be defeated.

The effect of a scheme of arrangement being defeated is that the creditors’ original rights
against the company remain unmodified and can be enforced in the usual way.

Once sanctioned, the scheme of arrangement is binding on the company (as well as on all
the stakeholders). If the company fails to perform its restructured obligations, its creditors
will have the usual recourse to the court and the company will probably end up in official
liquidation.

Law stated - 11 September 2024

Corporate procedures
Are there corporate procedures for the dissolution of a corporation? How
do such processes contrast with bankruptcy proceedings?

It is possible to dissolve a company administratively without going through a liquidation
procedure (whether voluntary or official) by striking it off the register of companies under
the provisions of Part VI of the Companies Act.

Administrative dissolution is much quicker and cheaper than a liquidation procedure.
However, the effects are very different.

Unlike a company that has been dissolved following a liquidation procedure (from which

a company cannot then be revived, unless fraud is found in the voluntary liquidation), a
company that has been dissolved administratively can be reinstated on the application of any
creditor, shareholder or the company itself during a period of up to 10 years after dissolution.
Ifitis soreinstated, itis treated as if it had never been dissolved in the first place. Furthermore,
where a company has been dissolved administratively, this does not have any effect on
any liabilities of the company’s directors, officers or shareholders, which can be enforced
notwithstanding the dissolution.

Any property still vested in the company at the time of its striking off the register will vest in
the government Minister for Financial Services and Commerce.

Law stated - 11 September 2024
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Conclusion of case
How are liquidation and reorganisation cases formally concluded?

Liquidations, both voluntary and official, are concluded with the dissolution of the company.
Unlike the administrative dissolution mentioned earlier, this dissolution cannot be reversed
(unless fraud is found in the voluntary liquidation). Any unclaimed assets of the company
are held by the liquidator as trustee for the benefit of the creditors or shareholders to whom
the assets are owed for a year, after which they are transferred to the government Minister
for Financial Services and Commerce.

Reorganisations formally conclude with the approval of the scheme of arrangement and, if
the reorganisation also involved the appointment of restructuring officers, with the discharge
of the restructuring officers. The company then carries on its activities.

Law stated - 11 September 2024

INSOLVENCY TESTS AND FILING REQUIREMENTS

Conditions for insolvency
What is the test to determine if a debtor is insolvent?

The Cayman Islands applies the cash flow test of insolvency (as opposed to the balance
sheet test). That is, the debtor must show they are unable to pay its debts as they fall due.
However, the test does incorporate an element of futurity, in that the court may take into
account debts that will fall due in the reasonably near future. How far into the future the
court will look will depend on the facts of each particular case.

Law stated - 11 September 2024

Mandatory filing
Must companies commence insolvency proceedings in particular
circumstances?

No.

Law stated - 11 September 2024

DIRECTORS AND OFFICERS

Directors’ liability — failure to commence proceedings and trading while
insolvent

If proceedings are not commenced, what liability can result for directors
and officers? What are the consequences for directors and officers if a
company carries on business while insolvent?
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Directors have a general fiduciary duty to act in the best interests of the company at all
times. When the company is solvent, those interests are generally defined by reference to
the interests of the company’s shareholders as a body. When the company is insolvent (or of
doubtful solvency), the interests of its creditors as a body has to be taken into account. Since
it might not be in the best interests of creditors for a company to continue trading as usual
when it is insolvent, directors who cause the company to do so may well find themselves in
breach of their fiduciary duties.

Directors of companies incorporated following the recent amendments to the Companies
Act may now present winding-up petitions in respect of their companies on the basis of
insolvency under section 94(2A). This offers welcome flexibility.

Law stated - 11 September 2024

Directors’ liability — other sources of liability

Apart from failure to file for proceedings, are corporate officers and
directors personally liable for their corporation’s obligations? Are they
liable for corporate pre-insolvency or pre-reorganisation actions? Can they
be subject to sanctions for other reasons?

Generally, directors are not personally liable for their company’s obligations. However, there
are circumstances, in addition to breaches of fiduciary duties, in which directors can incur
personal liability.

A director commits a criminal offence and is liable to a fine or imprisonment for five years
(sections 134 and 135 of the Companies Act) if, within the period of 12 months immediately
preceding the commencement of winding-up, the director:

+ has concealed or removed company property worth CI$10,000 or more;
- concealed any debt due to or from the company;
- falsified, concealed or destroyed any documents relating to the company’s affairs; or

- performed certain other actions with intent to defraud the company’s creditors or
contributories.

Furthermore, if in the course of the winding-up it is established that any business of the
company was carried on with the intent to defraud creditors (whether of the company or
another company) or for any other fraudulent purpose, any persons who were knowingly
parties to such conduct (including directors) may be ordered to contribute to the assets of
the company (section 147 of the Companies Act).

Law stated - 11 September 2024

Directors’ liability — defences
What defences are available to directors and officers in the context of an
insolvency or reorganisation?
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There are no particular statutory defences available to directors in connection with potential
liability under sections 134, 135 and 147 of the Companies Act. However, as with any liability
that is based on intent to defraud, proof of such intent on the part of the director has to be
established by the prosecutor or claimant.

Law stated - 11 September 2024

Shift in directors’ duties
Do the duties that directors owe to the corporation shift to the creditors
when an insolvency or reorganisation proceeding is likely? When?

Directors always owe their fiduciary duties to the company, rather than to any particular
shareholder or creditor of the company. However, when the company is solvent, those
interests are generally defined by reference to the interests of the company’s shareholders
as a body. When the company is insolvent (or of doubtful solvency), the interests of its
creditors as a body must be considered. The transition from solvency to insolvency can be an
imperceptible process, and there is often no clear dividing line (at least without the benefit of
hindsight) between the time when shareholders’ interests are paramount and the time when
creditors’ interests prevail. Director obligations to shareholders and creditors are seen as a
balance, shifting towards creditors as insolvency risk grows.

Law stated - 11 September 2024

Directors’ powers after proceedings commence

What powers can directors and officers exercise after liquidation
or reorganisation proceedings are commenced by, or against, their
corporation?

Upon the making of a winding-up order in an official liquidation, the powers of directors
cease.

Directors’ powers also cease upon the appointment of voluntary liquidators, unless
specifically preserved.

The appointment of provisional liquidators can have a range of consequences for directors’
powers, depending on the terms of the appointment order. In light touch provisional
liquidations (often utilised for restructuring purposes), directors’ powers of day-to-day
management may be largely preserved, with the provisional liquidators performing a
supervisory function. In full-powers provisional liquidations (often used when the purpose
of the provisional liquidation is to preserve a company'’s assets in the context of suspected
fraud), directors may be divested of all their powers. There may also be situations between
the two extremes.

Similarly to provisional liquidation, the effect of the appointment of restructuring officers on
the powers of directors depends on the terms of the appointment order. However, in general,
directors would be expected to retain more powers under a restructuring officer appointment
than under provisional liquidation.
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The promotion of a scheme of arrangement does not, in and of itself, affect directors’ powers,
unless it is also done in parallel with the appointment of provisional liquidators.

Law stated - 11 September 2024

MATTERS ARISING IN A LIQUIDATION OR REORGANISATION

Stays of proceedings and moratoria

What prohibitions against the continuation of legal proceedings or

the enforcement of claims by creditors apply in liquidations and
reorganisations? In what circumstances may creditors obtain relief from
such prohibitions?

An automatic moratorium on proceedings against the company comes into effect on the
appointment of official or provisional liguidators, or on the filing of an application for the
appointment of a restructuring officer. Once a moratorium is in place, proceedings may only
be commenced or continued with leave of the court.

This moratorium does not prevent secured creditors from enforcing their rights. They may
do so without reference to the court or the liquidators or restructuring officer.

Voluntary liquidations do not give rise to any moratorium, nor does the promotion of a
scheme of arrangement (unless coupled with provisional liquidation or an application to
appoint a restructuring officer).

Law stated - 11 September 2024

Doing business

When can the debtor carry on business during a liquidation or
reorganisation? Is any special treatment given to creditors who supply
goods or services after the filing? What are the roles of the creditors and
the court in supervising the debtor’s business activities?

In a provisional liquidation commenced for the purposes of restructuring or following the
appointment of a restructuring officer, the company will usually carry on its ordinary business
activities (subject to complying with the terms of the appointment order and any requirement
to obtain court sanction for dispositions of the company’s property).

In a voluntary liquidation, the company ceases to carry on business except to the extent that
this is beneficial for its winding-up.

In an official liquidation, the official liquidators may carry on the business of the company so
far as it is beneficial for its winding-up, but only with the sanction of the court (unless the
power is included in the appointment order).

Creditors can, at any time, apply to the court to resolve any issue that arises in the course
of a liquidation in connection with the exercise by the liquidators of their powers (sanction
application). The court exercises overall supervision of the liquidation process.
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Under section 99 of the Companies Act, a company may apply to the court for a validation
order, whereby the court may validate any disposition of the company’s property and transfer
of shares or alternation in the status of the company made after the commencement of the
winding-up.

Law stated - 11 September 2024

Post-filing credit

May a debtor in a liquidation or reorganisation obtain secured or
unsecured loans or credit? What priority is or can be given to such loans
or credit?

Official liquidators can raise new finance (with the sanction of the court). If unsecured, it will
rank as an expense of the liquidation and be payable in priority to other creditors.

Law stated - 11 September 2024

Sale of assets

In reorganisations and liquidations, what provisions apply to the sale of
specific assets out of the ordinary course of business and to the sale of
the entire business of the debtor? Does the purchaser acquire the assets
‘free and clear’ of claims or do some liabilities pass with the assets?

Liquidators can exercise the power to sell the company’s property with the sanction of the
court (unless such power is included in the appointment order).

The company will transfer to the purchaser only such rights in the assets as it has. Liquidation
will not create any new claims on those assets that would travel with them on a sale, but to
the extent that such assets were already encumbered pre-liquidation and the encumbrance
has not been released, then such encumbrance will remain in place on sale.

Law stated - 11 September 2024

Negotiating sale of assets
Does your system allow for ‘stalking horse’ bids in sale procedures and
does your system permit credit bidding in sales?

There is no prohibition on stalking horse bids. However, to the extent that court approval will
be required for a sale, the court will consider whether the sale process represents the best
value for the liguidation estate.

There is no prohibition on credit bidding. However, again, the sale will ultimately require court
sanction.

Law stated - 11 September 2024
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Rejection and disclaimer of contracts

Can a debtor undergoing a liquidation or reorganisation reject or disclaim
an unfavourable contract? Are there contracts that may not be rejected?
What procedure is followed to reject a contract and what is the effect

of rejection on the other party? What happens if a debtor breaches the
contract after the insolvency case is opened?

There is no statutory power to disclaim unfavourable contracts. Breach of contract after
commencement of winding-up will give rise to a claim for damages, which the counterparty
will probably have to prove in the winding-up.

Law stated - 11 September 2024

Intellectual property assets

May an IP licensor or owner terminate the debtor’s right to use the IP when
a liquidation or reorganisation is opened? To what extent may IP rights
granted under an agreement with the debtor continue to be used?

Whether anintellectual property (IP) licensor or owner may terminate the debtor's right to use
the IP when the debtor enters liquidation will depend on the terms of the relevant IP licensing
agreement.

The same applies to the IP rights granted by the debtor that enters liquidation.

Law stated - 11 September 2024

Personal data

Where personal information or customer data collected by a company in
liquidation or reorganisation is valuable, are there any restrictions in your
country on the use of that information or its transfer to a purchaser?

Personal data must be dealt with in accordance with the Data Protection Act (2021 Revision).
The fact that the company has entered a liquidation or a reorganisation process does not
alter this.

Any duties of confidentiality owed by the company will also need to be considered, and
applications under the Confidential Information Disclosure Act 2016 might be necessary.

Law stated - 11 September 2024

Arbitration processes

How frequently is arbitration used in liquidation or reorganisation
proceedings? Are there certain types of disputes that may not be
arbitrated? Can disputes that arise after the liquidation or reorganisation
case is opened be arbitrated with the consent of the parties?
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In the Cayman Islands, only the court can wind up a company. However, the Cayman Islands
is a pro-arbitration jurisdiction, and in appropriate circumstances arbitration can play a role.

If the debt based on which a creditor’s petition is presented arises from a contract that
contains an arbitration clause and if the court is satisfied that the debt is being disputed
bona fide on substantial grounds, it may stay the winding-up petition in favour of arbitration.
A stay in favour of arbitration is less likely for shareholder petitions on the just and equitable
grounds, as it can be hard to find arbitrable issues without trespassing on the court’s
exclusive jurisdiction to decide whether it would be just and equitable to wind up the
company.

Similarly, only the court has jurisdiction to administer a liquidation once a winding-up order is
made. However, again, arbitration may come into play on discrete issues where an arbitration
clause is present. For example, only the court has jurisdiction to decide whether a reserve
held for contingent claims should be released, but if the contingent claims in question are
subject to an arbitration clause, then it is for the arbitral tribunal (and not the court) to
determine those claims.

Furthermore, to the extent that before liquidation the company had entered into
agreements that contained arbitration clauses, such clauses will remain enforceable after
commencement of winding-up.

Law stated - 11 September 2024

CREDITOR REMEDIES

Creditors’ enforcement

Are there processes by which some or all of the assets of a business may
be seized outside of court proceedings? How are these processes carried
out?

There are no processes by which the assets of a company can be seized without a court
order unless such processes are contractually agreed upon (eg, the appointment of a
receiver).

Law stated - 11 September 2024

Unsecured credit
What remedies are available to unsecured creditors? Are the processes
difficult or time-consuming? Are pre-judgment attachments available?

If an unsecured creditor does not wish to petition for the company’s winding-up, it can sue
the company for the debt by way of an ordinary money claim. Once judgment is obtained,

it can be enforced in a variety of ways, depending on the type of property being targeted,
including by charging orders, garnishee proceedings, writ of fieri faciasand the appointment
of a receiver.

The difficulty and duration of these processes depend on the facts of each particular case.
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Freezing orders may be obtained in certain circumstances to prevent improper dissipation
of assets by the company, but this will not give the creditor any security over the assets
themselves.

Law stated - 11 September 2024

CREDITOR INVOLVEMENT AND PROVING CLAIMS

Creditor participation

During the liquidation or reorganisation, what notices are given to
creditors? What meetings are held and how are they called? What
information regarding the administration of the estate, its assets and the
claims against it is available to creditors or creditors’ committees? What
are the liquidator’s reporting obligations?

The official liquidator must prepare reports and accounts with respect to their conduct of
the liquidation and provide copies to all creditors and to the liquidation committee (if any)
ahead of every creditor meeting. The official liquidator's report and accounts must set out
the steps taken (and intended to be taken) in the liquidation, any discrete matters that in the
opinion of the liquidator are of particular concern to creditors, as well as other matters. The
report and account must also include financial information that is sufficient to enable the
creditors to form a view on the company’s financial condition and prospects of recovery. The
accounts must include the nature and estimated realisable value of the company’s assets,
details of any security over them, the nature and amount of the company’s liabilities and
income, expenses of the liquidation and liguidators’ remuneration claimed and approved by
the court. The accounts must also record distributions already made.

The first creditor meeting must be convened within 28 days of the date of the winding-up
order. Thereafter, meetings must take place not less than once a year. Creditors’ meetings
must be convened on not less than 21 days’ notice.

Any creditor whose debts are valued in total at the lesser of CIS500,000 or 5 per cent of
the company’s total unsecured liabilities may requisition a creditors’ meeting. If the official
liquidator is satisfied that the requisitionists meet the statutory tests, the liquidator must
convene the meeting within 21 days of the date upon which the requisition was received.

A final creditors’ meeting is convened before dissolution.

Law stated - 11 September 2024

Creditor representation

What committees can be formed (or representative counsel appointed)
and what powers or responsibilities do they have? How are they selected
and appointed? May they retain advisers and how are their expenses
funded?

A liguidation committee must be established in every official liquidation unless the court
otherwise directs. It may also be established in a provisional liquidation if the court so directs.
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This committee typically consists of three to five creditors and is elected during the first
creditors’ meeting. Eligible members are creditors without full security whose claims have
not been wholly disallowed or rejected.

The official liquidator must keep the committee informed of any issues concerning the
liguidation and convene the first committee meeting within three months of its formation,
with subsequent meetings at least every six months. Each committee member has one vote
and resolutions are passed by a majority of those present.

The committee has the authority to appoint a legal adviser, whose fees and expenses, as
long as they are reasonable, are paid out of the company’s assets as an expense of the
liquidation. The committee’s primary role is to provide advice to the official liquidator, but it
lacks the power to override the official liquidator's decisions or run the liquidation process.

However, the official liquidator must seek the committee’s approval for their remuneration
before obtaining court sanction. The committee’s support can also facilitate various other
sanction applications. In rare situations, as a last resort, the committee can apply to the
court for directions that the official liquidator exercise or refrain from exercising any of the
liquidator's powers in a particular way.

Law stated - 11 September 2024

Enforcement of estate’s rights

If the liquidator has no assets to pursue a claim, may the creditors pursue
the estate’s remedies? If so, to whom do the fruits of the remedies belong?
Can they be assigned to a third party?

Claims that belong to the company may be assigned to third parties in the same way as they
could be before the liquidation. Sanction of the court will be required.

Claims that are statutory in nature and specifically vest in the official liquidators (eg, voidable
preferences) cannot be so assigned.

However, it is often possible for official liquidators to raise litigation funding (including from
creditors themselves).

Law stated - 11 September 2024

Claims

How is a creditor’s claim submitted and what are the time limits? How
are claims disallowed and how does a creditor appeal? Can claims for
contingent or unliquidated amounts be recognised? Are there provisions
on the transfer of claims and must transfers be disclosed? How are the
amounts of such claims determined?

Creditors submit their claims using the prescribed proof of debt form. There is no universal
time limit for submitting proof of debt. However, whenever a dividend is to be declared
(whether interim or final), a cut-off time for submission of proofs that may participate in
that dividend will be set by the liquidators. This cut-off time will be not less than 30 days
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from the date of publication of notice of interim dividend and not less than 60 days from
the date of publication of notice of final dividend. Proofs submitted after this cut-off cannot
participate in that particular dividend (although they may, to the extent admitted, be eligible
to participate in future dividends). If a creditor submits proof of debt after the cut-off date
for the final dividend, the liquidator may (but is not required to) consider that proof of debt.

The official liquidator adjudicates the proofs of debt and either accepts them or rejects them
(in full or in part), giving each creditor appropriate written notice. If the proof is rejected
(whether in full or in part), the notice will state the reasons for such rejection. A creditor who
is dissatisfled may appeal the liquidator’s decision to the court within 21 days.

The official liquidator must estimate the value of any contingent debt or a debt that otherwise
does not bear a certain value. Where such an estimate has been made, the liquidator must
notify the creditor of the estimate and the basis for it in writing.

The right to receive a liquidation dividend may be assigned. A notice of assignment must be
given by the assignor to the official liquidator.

Law stated - 11 September 2024

Set-off and netting

To what extent may creditors exercise rights of set-off or netting in a
liquidation or in a reorganisation? Can creditors be deprived of the right
of set-off either temporarily or permanently?

Set-off and netting rights that arose pre-liquidation remain enforceable in liquidation.
Furthermore, where no contractual arrangements apply, statutory set-off provisions will
apply and account will be taken of the mutual obligations, with only the net amount being
payable.

The treatment of creditors’ set-off and netting rights in a reorganisation will depend on the
nature of the reorganisation. In principle, a scheme of arrangement may override or modify
such rights.

Law stated - 11 September 2024

Modifying creditors’ rights
May the court change the rank (priority) of a creditor’s claim? If so, what
are the grounds for doing so and how frequently does this occur?

Creditors' rights, including the ranking of their claims, may be varied as part of a consensual
reorganisation or a reorganisation implemented via a scheme of arrangement.

Law stated - 11 September 2024

| Priority claims
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Apart from employee-related claims, what are the major privileged and
priority claims in liquidations and reorganisations? Which have priority
over secured creditors?

Preferred debts comprising debts due to employees, bank depositors and various taxes rank
ahead of secured creditors who have a floating charge, but these claims will not be paid out
of fixed-charge assets over which the secured creditor has enforced its security.

Law stated - 11 September 2024

Employment-related liabilities

What employee claims arise where employees’ contracts are terminated
during a restructuring or liquidation? What are the procedures for
termination? (Are employee claims as a whole increased where large
numbers of employees’ contracts are terminated or where the business
ceases operations?)

All employment contracts are automatically terminated upon official liquidation of the
company.

Law stated - 11 September 2024

Pension claims

What remedies exist for pension-related claims against employers in
insolvency or reorganisation proceedings and what priorities attach to
such claims?

Any sum due and payable by the company on behalf of an employee in respect of pension
fund contribution falls into the category of preferred debts and is payable in priority to all
debts other than those of the fixed-charge holders.

Law stated - 11 September 2024

Environmental problems and liabilities

Where there are environmental problems, who is responsible for
controlling the environmental problem and for remediating the damage
caused? Are any of these liabilities imposed on the insolvency
administrator personally, secured or unsecured creditors, the debtor’s
officers and directors, or on third parties?

Insolvency statutes do not provide for any special treatment of environmental claims.

Law stated - 11 September 2024

| Liabilities that survive insolvency or reorganisation proceedings
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| Do any liabilities of a debtor survive an insolvency or a reorganisation?

Other than employment contracts, all other contractual obligations of the company survive
the making of the winding-up order (unless the relevant contracts provide otherwise).
However, in practice, given the company’s insolvency, compelling performance may be
impossible and the counterparty may be reduced to claiming damages in the liquidation.

Liabilities do not survive the dissolution of the company following its liquidation, save to the
extent that the relevant creditors might have claims to any residual assets in any liquidating
trust.

Whether a contractual obligation survives a reorganisation depends on the terms of the
reorganisation.

Law stated - 11 September 2024

Distributions
How and when are distributions made to creditors in liquidations and
reorganisations?

The timing of interim distributions to creditors is at the discretion of the official liquidators.
The final distribution must be declared once the liquidator has realised all of the company’s
assets (or so much of them as can be realised without needlessly protracting the liquidation).

Law stated - 11 September 2024

SECURITY

Secured lending and credit (immovables)
What principal types of security are taken on immovable (real) property?

Principal types of security over immovable property are mortgages (legal and equitable) and
fixed charges.

Law stated - 11 September 2024

Secured lending and credit (movables)
What principal types of security are taken on movable (personal)
property?

Principal types of security on movable property include liens and pledges.

Law stated - 11 September 2024

CLAWBACK AND RELATED-PARTY TRANSACTIONS

| Transactions that may be annulled
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What transactions can be annulled or set aside in liquidations and
reorganisations and what are the grounds? Who can attack such
transactions?

A transaction may be attacked as a voidable preference under section 145 of the Companies
Act. The transaction will be invalid if it was made in favour of a creditor at a time when

the company was insolvent and with a view to giving the creditor a preference over

other creditors, provided it was made within six months preceding the commencement of
liguidation. Liquidation commences when the winding-up petition is presented (not when the
winding-up order is made). Only the liquidator can challenge on this basis. If the challenge
succeeds, the transaction is invalid. Common law defences such as change of position are
not available.

A transaction may also be attacked as a fraudulent disposition at undervalue under section
146 of the Companies Act. The transaction will be set aside if both undervalue and intent to
defraud creditors are proven. Again, only the liquidator has the standing to challenge on this
basis. Proceedings must be commenced within six years of the disposition.

Furthermore, all dispositions of the company’s property made between the presentation of
the petition and the making of the winding-up order are automatically void unless validated
by the court (section 99 of the Companies Act).

Law stated - 11 September 2024

Equitable subordination

Are there any restrictions on claims by related parties or non-arm'’s length
creditors (including shareholders) against corporations in insolvency or
reorganisation proceedings?

There are no statutory restrictions on these claims. However, to the extent that the company
has cross-claims against them, the claims may be netted off.

Law stated - 11 September 2024

Lender liability
Are there any circumstances where lenders could be held liable for the
insolvency of a debtor?

Lenders are not generally liable for the insolvency of a debtor simply by virtue of being
lenders. Liability may arise under section 147 of the Companies Act if the lender (or indeed
any other person) becomes a knowing party to the company carrying on business with intend
to defraud creditors or for any fraudulent purpose. Liability may also arise under ordinary
principles of the tort of conspiracy or where a lender ends up acting as a de facto director of
the debtor.

Law stated - 11 September 2024

GROUPS OF COMPANIES
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Groups of companies
In which circumstances can a parent or affiliated corporation be
responsible for the liabilities of subsidiaries or affiliates?

Parent companies are not, simply by virtue of their status as parent companies, responsible
for the liabilities of their subsidiaries. This responsibility may arise as a result of contractual
arrangements (eg, guarantees) or if the parent or affiliate is found to have participated in
fraudulent trading by the subsidiary (section 147 the Companies Act). In certain limited
circumstances, liability may also be imposed by piercing the corporate veil.

Law stated - 11 September 2024

Combining parent and subsidiary proceedings

In proceedings involving a corporate group, are the proceedings by the
parent and its subsidiaries combined for administrative purposes? May
the assets and liabilities of the companies be pooled for distribution
purposes?

The liquidation of each company must proceed within its own distinct liquidation proceeding,
but in appropriate circumstances related proceedings could be case managed together.
Pooling of assets and liabilities between companies is generally not permissible as a routine
approach. However, the court may sanction it in exceptional circumstances.

Furthermore, subject to conflicts, the court may be amenable to appointing the same
liquidators to different companies within a group to achieve efficient and economical
liguidation. Even where different liquidators have to be appointed, a degree of cooperation
between the estates within a group is generally expected on matters where there is a
commonality of interest.

Law stated - 11 September 2024

INTERNATIONAL CASES

Recognition of foreign judgments
Are foreign judgments or orders recognised, and in what circumstances?
Is your country a signatory to a treaty on international insolvency or on the
recognition of foreign judgments?

The Cayman Islands is not a signatory to any treaties on international insolvency or the

recognition of foreign judgments.

Foreign judgments (other than certain Australian judgments, which can be enforced under
statute) can be sued on at common law and converted into a Cayman Islands judgment,
which is then enforceable in the usual way.

Foreign insolvency office holders may obtain recognition in the Cayman Islands under the
international cooperation provisions of Part XVII of the Companies Act.
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Law stated - 11 September 2024

UNCITRAL Model Laws
Have any of the UNCITRAL Model Laws in relation to insolvency been
adopted or is adoption under consideration in your country?

No, but foreign insolvency office holders may obtain recognition under Part XVII of the
Companies Act.

Law stated - 11 September 2024

Foreign creditors
How are foreign creditors dealt with in liquidations and reorganisations?

There is no difference in treatment between foreign and domestic creditors in liquidations
and reorganisations. Domicile of creditor is not a relevant consideration.

Law stated - 11 September 2024

Cross-border transfers of assets under administration

May assets be transferred from an administration in your country to
an administration of the same company or another group company in
another country?

In principle, liquidators have wide powers to deal with a company’s assets in what they
consider to be the best interests of creditors (subject to court sanction). However, it is difficult
to conceive of circumstances where it would be in the best interests of the liquidation estate
for the liquidators to transfer assets of a company to another group company (whether or
not in another country) gratis.

If the company in question is a foreign company being wound up both in the Cayman
Islands and abroad, the foreign insolvency office holder could apply under Part XVII of the
Companies Act for an order for delivery up of the property of the company. However, in
parallel cross-border insolvencies of this sort, one would expect a cooperation protocol to
be in place in any event, which should render such application unnecessary.

Law stated - 11 September 2024

CcoMmI

What test is used in your jurisdiction to determine the COMI (centre of
main interests) of a debtor company or group of companies? Is there a
test for, or any experience with, determining the COMI of a corporate group
of companies in your jurisdiction?
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The issue of centre of main interests (COMI) does not generally arise directly. Recognition
of foreign insolvency practitioners is based on other considerations (see Part XVII of the
Companies Act). Jurisdiction to wind up a foreign company is also based on other factors
(set out in section 91 of the Companies Act).

Law stated - 11 September 2024

Cross-border cooperation

Does your country’s system provide for recognition of foreign insolvency
proceedings and for cooperation between domestic and foreign courts
and domestic and foreign insolvency administrators in cross-border
insolvencies and restructurings? Have courts in your country refused to
recognise foreign proceedings or to cooperate with foreign courts and, if
so, on what grounds?

Part XVII of the Companies Act addresses international cooperation where foreign
insolvency practitioners have been appointed over a foreign company. The court may
exercise its discretion to make orders ancillary to a foreign bankruptcy proceeding for a
variety of purposes. The discretion is exercised on the basis of a number of factors, including
considerations of comity.

However, Part XVII of the Companies Act does not apply to a situation where a foreign
insolvency proceeding has been commenced in respect of a Cayman Islands company.
Common law principles apply in such a situation and the circumstances in which the court
will be prepared to grant recognition in such situations are limited, although such recognition
has been granted, as exemplified in a recent Hong Kong-centred restructuring of a Cayman
Islands company.

Law stated - 11 September 2024

Cross-border insolvency protocols and joint court hearings

In cross-border cases, have the courts in your country entered into
cross-border insolvency protocols or other arrangements to coordinate
proceedings with courts in other countries? Have courts in your country
communicated or held joint hearings with courts in other countries in
cross-border cases? If so, with which other countries?

Cayman Islands liquidators have a statutory duty to consider entering into protocols
with foreign office holders to avoid duplication and promote the orderly administration of
cross-border insolvency processes.

The Cayman Islands court has adopted practice directions that provide for the use (with
appropriate modifications) of:

+ the American Law Institute or International Insolvency Institute Guidelines Applicable
to Court-to-Court Communications in Cross-Border Cases; and
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the Judicial Insolvency Network Guidelines for Communication and Cooperation
between Courts in Cross-Border Insolvency Matters (including the Modalities of
Court-to-Court Communication).

The Cayman Islands Court has previously communicated with the courts of other
jurisdictions, including England and the United States.

Law stated - 11 September 2024

Winding-up of foreign companies
What is the extent of your courts’ powers to order the winding-up of
foreign companies doing business in your jurisdiction?

Pursuant to section 91 of the Companies Act, the court has jurisdiction to wind up a foreign
company if:

« it has property in the Cayman Islands;
« it has been carrying on business in the Cayman Islands;
+ itis the general partner of a Cayman Islands limited partnership; or

« itis registered as a foreign company.

Law stated - 11 September 2024

QUICK REFERENCE

Summary of law and procedure
Applicable insolvency law, reorganisations and liquidations

Companies Act (2023 Revision), Companies Winding Up Rules (2023 Revision).

Law stated - 11 September 2024

Summary of law and procedure
Customary kinds of security devices on immovables

Registered charge.

Law stated - 11 September 2024

Summary of law and procedure
Customary kinds of security devices on movables

Mortgages, fixed and floating charges, liens, pledges and retention of title clause.

Law stated - 11 September 2024
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Summary of law and procedure
Stays of proceedings in reorganisations/liquidations

Moratorium on claims against the company comes into force on the appointment of official
and provisional liquidators.

Law stated - 11 September 2024

Summary of law and procedure
Duties of the insolvency administrator

Liquidators must maximise recoveries for creditors.

Law stated - 11 September 2024

Summary of law and procedure
Set-off and post-filing credit

Pre-liquidation set-off rights are enforceable. Statutory set-off may be applicable.

Law stated - 11 September 2024

Summary of law and procedure
Creditor claims and appeals

Creditor claims are submitted to the liquidator. Appeals lie to the Grand Court.

Law stated - 11 September 2024

Summary of law and procedure
Priority claims

Debts due to employees, bank depositors and various taxes enjoy priority. Liquidators’ fees
and expenses also have priority.

Law stated - 11 September 2024

Summary of law and procedure
Major kinds of voidable transactions

Voidable preferences (section 145 of the Companies Act (2023 Revision)).

Fraudulent dispositions at undervalue (section 146 of the Companies Act (2023 Revision)).

Restructuring & Insolvency 2025 Explore on Lexology [



https://www.lexology.com/gtdt/workareas/restructuring-and-insolvency?utm_source=GTDT&utm_medium=pdf&utm_campaign=Restructuring+%26+Insolvency+2025

122 RETURN TO CONTENTS

Law stated - 11 September 2024

Summary of law and procedure
Operating and financing during reorganisations

There is no formal reorganisation process. Reorganisation is usually achieved via
provisional liquidation, sometimes in combination with a scheme of arrangement. Recently,
reorganisation outside of formal liquidation using restructuring officers has become
possible.

Law stated - 11 September 2024

Summary of law and procedure
International cooperation and communication

Provided for in Part XVII of the Companies Act (2023 Revision).

Law stated - 11 September 2024

Summary of law and procedure
Liabilities of directors and officers

Fraudulent trading, fraud in anticipation of winding-up, transactions in fraud of creditors,
misconduct in the course of winding-up.

Law stated - 11 September 2024

Summary of law and procedure
Pending legislation

None.

Law stated - 11 September 2024

UPDATE AND TRENDS

Trends and reforms

Are there any emerging trends or hot topics in the law of insolvency

and restructuring? Is there any new or pending legislation affecting
domestic bankruptcy procedures, international bankruptcy cooperation or
recognition of foreign judgments and orders?

The 2022 amendments to the Companies Act introduced a new restructuring officer
regime. The new restructuring regime should offer welcome flexibility and diminish
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the risk of stigma that was sometimes associated with attempting a restructuring
via the provisional liquidation process (which was the only previously available formal
restructuring mechanism). The restructuring officer jurisdiction can be engaged in
appropriate circumstances regardless of whether a winding-up petition has been filed.

Law stated - 11 September 2024
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