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GENERAL

Legislation
.htoPwtaEPdeiasdtoanEPasPtffdautpdePonPaEsndUeEuaesPtELPrenritEastoanEsH

The main legislation applicable to insolvencies and reorganisations of companies in the 
Cayman Islands is the Companies Act (2023 Revision) and the Companies Winding Up Rules 
(2023 Revision). Additional legislation may be relevant to insolvencies and reorganisations 
of other types of entities, such as partnerships and limited liability companies. This chapter 
focuses on companies.

Law stated - 11 September 2024

Excluded entities and excluded assets
.htoPeEoaoaesPtrePecud LeLPCrnwPu sonwtrqPaEsndUeEuqPnrPrenritEastoanEP
frnueeLaEisPtELP-htoPdeiasdtoanEPtffdaesPonPohewHP.htoPtsseosPtreP
ecud LeLPnrPecewfoPCrnwPudtawsPnCPureLaonrsH

There are no exclusions from customary insolvency or reorganisation proceedings. Assets 
over which security has been granted and any assets that the company holds on trust are 
exempt from claims of unsecured creditors.

Law stated - 11 September 2024

Public enterprises
.htoPfrnueL resPtrePCnddn-eLPaEPohePaEsndUeEuqPnCPtPinUerEweEoNn-EeLP
eEoerfraseHP.htoPreweLaesPLnPureLaonrsPnCPaEsndUeEoPf pdauPeEoerfrasesP
htUeH

The Companies Act applies to companies regardless of the identity of their owners. However, 
where a quasi-governmental entity is established by a separate statute, that statute should 
be reviewed to establish whether the entity falls within the scope of the Companies Act and 
if any special procedures apply.

Law stated - 11 September 2024

Protection for large qnancial institutions
‘tsPqn rPun EorqPeEtuoeLPdeiasdtoanEPonPLetdP-aohPohePlEtEuatdPLa,u doaesP
nCPaEsoao oanEsPohtoPtrePunEsaLereLPkonnPpaiPonPCtad–H

No.

Law stated - 11 September 2024

Restructuring & Insolvency 2025 Explore on Lexology

https://www.lexology.com/gtdt/workareas/restructuring-and-insolvency?utm_source=GTDT&utm_medium=pdf&utm_campaign=Restructuring+%26+Insolvency+2025


RETURN TO CONTENTS

Courts and appeals
.htoPun rosPtrePaEUndUeLHP.htoPtrePohePraihosPnCPtffetdPCrnwPun roPnrLersHP
’nesPtEPtffeddtEoPhtUePtEPt onwtoauPraihoPnCPtffetdPnrPw soPaoPnpotaEP
ferwassanEHPvsPoherePtPreS areweEoPonPfnsoPseu raoqPonPfrnueeLP-aohPtEP
tffetdH

Insolvency and restructuring cases are heard by the specialist Financial Services Division of 
the Grand Court of the Cayman Islands. Appeals from winding-up orders lie to the Cayman 
Islands Court of Appeal. This appeal is available as of right, without the need to obtain 
permission. Appeals against interlocutory orders within the winding-up proceedings also lie 
to the Cayman Islands Court of Appeal, but permission is required. The court may impose 
conditions, such as the payment of security for costs.

A further appeal lies to the Judicial Committee of the Privy Council in the United Kingdom.

Law stated - 11 September 2024

TYPES OF LIQUIDATION AND REORGANISATION PROCESSES

Voluntary li’uidations
.htoPtrePohePreS areweEosPCnrPtPLeponrPunwweEuaEiPtPUnd EotrqP
daS aLtoanEPutsePtELP-htoPtrePohePeCCeuosH

A company can be placed into voluntary liquidation by a shareholder resolution.

A special resolution can trigger voluntary liquidation regardless of the reason for which it 
is passed, including its solvency status. Provided directors make declarations of solvency 
within 28 days, the liquidation can continue as a voluntary liquidation. Upon appointment 
of a voluntary liquidator, directors’ powers cease (unless specially preserved). The business 
of the company will cease too save to the extent that it is bene–cial to continue it for 
the purposes of winding-up. The liquidators will wind down the business of the company, 
distribute assets to creditors, then to the shareholders, and upon the conclusion of the 
winding-up, the company will be dissolved. However, if during the voluntary liquidation 
insolvency is suspected or the view is taken that the supervision of the court will facilitate 
a more effective, economic or expeditious liquidation of the company in the interests of its 
shareholders and creditors, then the liquidators (or any shareholder or creditor) may apply 
to bring the voluntary liquidation under the supervision of the court. If the court makes 
a supervision order, this will effectively convert a voluntary liquidation into an ojcial (or 
involuntary) liquidation.

An ordinary resolution can also trigger a voluntary liquidation, if it is passed on the basis that 
the company is unable to pay its debts. However, such voluntary liquidation is likely to come 
under court supervision and, in effect, be converted into an ojcial (or involuntary) liquidation, 
because the directors of the company are unlikely to be in a position to swear the requisite 
certi–cate of solvency.

Law stated - 11 September 2024

Voluntary reorganisations
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.htoPtrePohePreS areweEosPCnrPtPLeponrPunwweEuaEiPtPUnd EotrqP
renritEastoanEPtELP-htoPtrePohePeCCeuosH

A reorganisation can be achieved via a scheme of arrangement, which involves mutual 
compromise by both the company and its stakeholders. A scheme of arrangement is not, 
in and of itself, an insolvency process 7 it can be used by both solvent and insolvent 
companies for a variety of purposes, other than debt restructuring (eg, mergers). However, 
in an insolvency context, it is often used in tandem with the appointment of provisional 
liquidators (which gives the company a moratorium from claims while the restructuring can 
be implemented). Legislation introduced in 2022 permits the company to apply to court for 
the appointment of a restructuring ojcer, which similarly provides a moratorium to allow 
the company to promote a restructuring, via a scheme of arrangement or otherwise. 

The scheme of arrangement is commenced by presenting a proposal to the relevant 
stakeholders and then by applying to the court for an order that a meeting of the relevant 
stakeholders or classes of stakeholders is convened to vote on the same. At the initial 
hearing, the court will scrutinise the proposals for the constitution of the voting classes and 
the information to be provided to them.

If the scheme of arrangement is approved by the requisite statutory ma:orities, a further 
court hearing is held at which the court is invited to sanction the scheme. If a sanction is 
obtained, the scheme becomes binding on the company and all the stakeholders, regardless 
of whether they consented to the scheme.

Law stated - 11 September 2024

Successful reorganisations
‘n-PtrePureLaonrsPudtssaleLPCnrPf rfnsesPnCPtPrenritEastoanEPfdtEPtELP
hn-PasPohePfdtEPtffrnUeLHPVtEPtPrenritEastoanEPfdtEPredetsePEnENLeponrP
ftroaesPCrnwPdatpadaoqPtELzPaCPsnzPaEP-htoPuaru wsotEuesH

The scheme of arrangement must be approved by each class of stakeholders affected by 
it. In the case of creditors, class approval is obtained if creditors representing a ma:ority in 
number, representing •5 per cent by value, vote in favour of the scheme. Creditors can be 
grouped into a class provided their legal rights are not so dissimilar that they cannot sensibly 
consult with each other with a view to their common interest.

A scheme can also be used to release non-debtor parties (such as guarantors, ojcers, 
advisers, lenders and so on) from liability. The requirements are the same as for any other 
scheme of arrangement.

Law stated - 11 September 2024

Involuntary li’uidations
.htoPtrePohePreS areweEosPCnrPureLaonrsPfdtuaEiPtPLeponrPaEonPaEUnd EotrqP
daS aLtoanEPtELP-htoPtrePohePeCCeuosHPWEuePohePfrnueeLaEiPasPnfeEeLzPtreP
oherePwtoeratdPLaCCereEuesPonPfrnueeLaEisPnfeEeLPUnd EotradqH
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A creditor can apply to wind up a company (ie, place it in ojcial or involuntary liquidation) on 
the basis that the company is unable to pay its debts. The creditor must present a winding-up 
petition, which will be advertised, and a hearing of the petition will be held.

If the petition is granted, a winding-up order will be made and ojcial liquidators will be 
appointed over the company. The powers of the directors will cease. Unlike in the case 
of a voluntary liquidation (where any person may serve as a liquidator), ojcial liquidators 
must be licensed insolvency practitioners. Also, unlike in the case of voluntary liquidation, a 
moratorium on claims against the company will take effect (although secured creditor rights 
will not be affected).

The ojcial liquidators will investigate the circumstances of the company’s failure, collect 
in all its assets (including by means of commencing legal proceedings if necessary) and 
distribute the estate to the creditors (and, if there is any surplus left, to the shareholders). 
Thereafter, the company will be dissolved.

Law stated - 11 September 2024

Involuntary reorganisations
.htoPtrePohePreS areweEosPCnrPureLaonrsPunwweEuaEiPtEPaEUnd EotrqP
renritEastoanEPtELP-htoPtrePohePeCCeuosHPWEuePohePfrnueeLaEiPasPnfeEeLzP
trePoherePtEqPwtoeratdPLaCCereEuesPonPfrnueeLaEisPnfeEeLPUnd EotradqH

Although it is less common, a scheme of arrangement may be implemented in an ojcial 
liquidation. There are no material differences to a scheme of arrangement implemented 
within a provisional liquidation or following the appointment of a restructuring ojcer. 
However, as a company cannot exit ojcial liquidation (though the ojcial liquidation may 
be stayed), the goals of the scheme of arrangement may differ in ojcial liquidations from 
those in provisional liquidations.

Law stated - 11 September 2024

Expedited reorganisations
’nPfrnueL resPecasoPCnrPecfeLaoeLPrenritEastoanEsP)eizPkfreftu/tieL–P
renritEastoanEsTH

No speci–c legislation or guidance exists for expedited reorganisations. However, the 
Cayman Islands procedures are ;exible, and in the right circumstances a restructuring can 
be implemented in short order.

Law stated - 11 September 2024

Unsuccessful reorganisations
‘n-PasPtPfrnfnseLPrenritEastoanEPLeCetoeLPtELP-htoPasPohePeCCeuoPnCP
tPrenritEastoanEPfdtEPEnoPpeaEiPtffrnUeLHP.htoPaCPohePLeponrPCtadsPonP
ferCnrwPtPfdtEH
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A scheme of arrangement can be defeated at any one of three :uncturesV

1 the initial court hearing at which the order for convening class meetings is sought9

1 the class meetings themselves9 or

1 the subsequent sanction hearing.

If, at the initial hearing, the court is dissatis–ed with the manner in which classes are 
proposed to be constituted, this may cause a scheme to be abandoned if it is apparent that 
class votes cannot be won within the redrawn class categories.

If any one of the class votes fails to meet the statutory thresholds (ie, ma:ority in number 
representing •5 per cent by value), the scheme will be defeated.

Finally, if the court refuses to sanction the scheme at the subsequent sanction hearing (eg, 
because it is unfair), the scheme will also be defeated.

The effect of a scheme of arrangement being defeated is that the creditors’ original rights 
against the company remain unmodi–ed and can be enforced in the usual way.

Once sanctioned, the scheme of arrangement is binding on the company (as well as on all 
the stakeholders). If the company fails to perform its restructured obligations, its creditors 
will have the usual recourse to the court and the company will probably end up in ojcial 
liquidation.

Law stated - 11 September 2024

Corporate procedures
(rePoherePunrfnrtoePfrnueL resPCnrPohePLassnd oanEPnCPtPunrfnrtoanEHP‘n-P
LnPs uhPfrnuessesPunEortsoP-aohPptE/r fouqPfrnueeLaEisH

It is possible to dissolve a company administratively without going through a liquidation 
procedure (whether voluntary or ojcial) by striking it off the register of companies under 
the provisions of Part 4I of the Companies Act.

Administrative dissolution is much quicker and cheaper than a liquidation procedure. 
However, the effects are very different.

Unlike a company that has been dissolved following a liquidation procedure (from which 
a company cannot then be revived, unless fraud is found in the voluntary liquidation), a 
company that has been dissolved administratively can be reinstated on the application of any 
creditor, shareholder or the company itself during a period of up to $0 years after dissolution. 
If it is so reinstated, it is treated as if it had never been dissolved in the –rst place. Furthermore, 
where a company has been dissolved administratively, this does not have any effect on 
any liabilities of the company’s directors, ojcers or shareholders, which can be enforced 
notwithstanding the dissolution.

Any property still vested in the company at the time of its striking off the register will vest in 
the government Minister for Financial Services and Commerce.

Law stated - 11 September 2024
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Conclusion of case
‘n-PtrePdaS aLtoanEPtELPrenritEastoanEPutsesPCnrwtddqPunEud LeLH

Liquidations, both voluntary and ojcial, are concluded with the dissolution of the company. 
Unlike the administrative dissolution mentioned earlier, this dissolution cannot be reversed 
(unless fraud is found in the voluntary liquidation). Any unclaimed assets of the company 
are held by the liquidator as trustee for the bene–t of the creditors or shareholders to whom 
the assets are owed for a year, after which they are transferred to the government Minister 
for Financial Services and Commerce.

Reorganisations formally conclude with the approval of the scheme of arrangement and, if 
the reorganisation also involved the appointment of restructuring ojcers, with the discharge 
of the restructuring ojcers. The company then carries on its activities.

Law stated - 11 September 2024

INSOLVENCY TESTS AND FILING REQUIREMENTS

Conditions for insolvency
.htoPasPohePoesoPonPLeoerwaEePaCPtPLeponrPasPaEsndUeEoH

The Cayman Islands applies the cash ;ow test of insolvency (as opposed to the balance 
sheet test). That is, the debtor must show they are unable to pay its debts as they fall due. 
However, the test does incorporate an element of futurity, in that the court may take into 
account debts that will fall due in the reasonably near future. How far into the future the 
court will look will depend on the facts of each particular case.

Law stated - 11 September 2024

Mandatory qling
D soPunwftEaesPunwweEuePaEsndUeEuqPfrnueeLaEisPaEPftroau dtrP
uaru wsotEuesH

No.

Law stated - 11 September 2024

DIRECTORS AND OFFICERS

Directors– liability j failure to commence proceedings and trading while 
insolvent
vCPfrnueeLaEisPtrePEnoPunwweEueLzP-htoPdatpadaoqPutEPres doPCnrPLareuonrsP
tELPn,uersHP.htoPtrePohePunEseS eEuesPCnrPLareuonrsPtELPn,uersPaCPtP
unwftEqPutrraesPnEPp saEessP-hadePaEsndUeEoH
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Directors have a general –duciary duty to act in the best interests of the company at all 
times. When the company is solvent, those interests are generally de–ned by reference to 
the interests of the company’s shareholders as a body. When the company is insolvent (or of 
doubtful solvency), the interests of its creditors as a body has to be taken into account. Since 
it might not be in the best interests of creditors for a company to continue trading as usual 
when it is insolvent, directors who cause the company to do so may well –nd themselves in 
breach of their –duciary duties.

Directors of companies incorporated following the recent amendments to the Companies 
Act may now present winding-up petitions in respect of their companies on the basis of 
insolvency under section zK(2A). This offers welcome ;exibility. 

Law stated - 11 September 2024

Directors– liability j other sources of liability
(ftroPCrnwPCtad rePonPldePCnrPfrnueeLaEiszPtrePunrfnrtoePn,uersPtELP
LareuonrsPfersnEtddqPdatpdePCnrPohearPunrfnrtoanE–sPnpdaitoanEsHP(rePoheqP
datpdePCnrPunrfnrtoePfreNaEsndUeEuqPnrPfreNrenritEastoanEPtuoanEsHPVtEPoheqP
pePs pAeuoPonPstEuoanEsPCnrPnoherPretsnEsH

Generally, directors are not personally liable for their company’s obligations. However, there 
are circumstances, in addition to breaches of –duciary duties, in which directors can incur 
personal liability.

A director commits a criminal offence and is liable to a –ne or imprisonment for –ve years 
(sections $3K and $35 of the Companies Act) if, within the period of $2 months immediately 
preceding the commencement of winding-up, the directorV

1 has concealed or removed company property worth CIL$0,000 or more9

1 concealed any debt due to or from the company9

1 falsi–ed, concealed or destroyed any documents relating to the company’s affairs9 or

1 performed certain other actions with intent to defraud the company’s creditors or 
contributories.

Furthermore, if in the course of the winding-up it is established that any business of the 
company was carried on with the intent to defraud creditors (whether of the company or 
another company) or for any other fraudulent purpose, any persons who were knowingly 
parties to such conduct (including directors) may be ordered to contribute to the assets of 
the company (section $K• of the Companies Act).

Law stated - 11 September 2024

Directors– liability j defences
.htoPLeCeEuesPtrePtUtadtpdePonPLareuonrsPtELPn,uersPaEPohePunEoecoPnCPtEP
aEsndUeEuqPnrPrenritEastoanEH

Restructuring & Insolvency 2025 Explore on Lexology

https://www.lexology.com/gtdt/workareas/restructuring-and-insolvency?utm_source=GTDT&utm_medium=pdf&utm_campaign=Restructuring+%26+Insolvency+2025


RETURN TO CONTENTS

There are no particular statutory defences available to directors in connection with potential 
liability under sections $3K, $35 and $K• of the Companies Act. However, as with any liability 
that is based on intent to defraud, proof of such intent on the part of the director has to be 
established by the prosecutor or claimant.

Law stated - 11 September 2024

Shift in directors– duties
’nPohePL oaesPohtoPLareuonrsPn-ePonPohePunrfnrtoanEPshaCoPonPohePureLaonrsP
-heEPtEPaEsndUeEuqPnrPrenritEastoanEPfrnueeLaEiPasPda/edqHP.heEH

Directors always owe their –duciary duties to the company, rather than to any particular 
shareholder or creditor of the company. However, when the company is solvent, those 
interests are generally de–ned by reference to the interests of the company’s shareholders 
as a body. When the company is insolvent (or of doubtful solvency), the interests of its 
creditors as a body must be considered. The transition from solvency to insolvency can be an 
imperceptible process, and there is often no clear dividing line (at least without the bene–t of 
hindsight) between the time when shareholders’ interests are paramount and the time when 
creditors’ interests prevail. Director obligations to shareholders and creditors are seen as a 
balance, shifting towards creditors as insolvency risk grows.

Law stated - 11 September 2024

Directors– powers after proceedings commence
.htoPfn-ersPutEPLareuonrsPtELPn,uersPeceruasePtCoerPdaS aLtoanEP
nrPrenritEastoanEPfrnueeLaEisPtrePunwweEueLPpqzPnrPtitaEsozPohearP
unrfnrtoanEH

Upon the making of a winding-up order in an ojcial liquidation, the powers of directors 
cease.

Directors’ powers also cease upon the appointment of voluntary liquidators, unless 
speci–cally preserved.

The appointment of provisional liquidators can have a range of consequences for directors’ 
powers, depending on the terms of the appointment order. In light touch provisional 
liquidations (often utilised for restructuring purposes), directors’ powers of day-to-day 
management may be largely preserved, with the provisional liquidators performing a 
supervisory function. In full-powers provisional liquidations (often used when the purpose 
of the provisional liquidation is to preserve a company’s assets in the context of suspected 
fraud), directors may be divested of all their powers. There may also be situations between 
the two extremes.

Similarly to provisional liquidation, the effect of the appointment of restructuring ojcers on 
the powers of directors depends on the terms of the appointment order. However, in general, 
directors would be expected to retain more powers under a restructuring ojcer appointment 
than under provisional liquidation.
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The promotion of a scheme of arrangement does not, in and of itself, affect directors’ powers, 
unless it is also done in parallel with the appointment of provisional liquidators.

Law stated - 11 September 2024

MATTERS ARISING IN A LIQUIDATION OR REORGANISATION

Stays of proceedings and moratoria
.htoPfrnhapaoanEsPtitaEsoPohePunEoaE toanEPnCPdeitdPfrnueeLaEisPnrP
ohePeECnrueweEoPnCPudtawsPpqPureLaonrsPtffdqPaEPdaS aLtoanEsPtELP
renritEastoanEsHPvEP-htoPuaru wsotEuesPwtqPureLaonrsPnpotaEPredaeCPCrnwP
s uhPfrnhapaoanEsH

An automatic moratorium on proceedings against the company comes into effect on the 
appointment of ojcial or provisional liquidators, or on the –ling of an application for the 
appointment of a restructuring ojcer. Once a moratorium is in place, proceedings may only 
be commenced or continued with leave of the court.

This moratorium does not prevent secured creditors from enforcing their rights. They may 
do so without reference to the court or the liquidators or restructuring ojcer.

4oluntary liquidations do not give rise to any moratorium, nor does the promotion of a 
scheme of arrangement (unless coupled with provisional liquidation or an application to 
appoint a restructuring ojcer).

Law stated - 11 September 2024

Doing business 
.heEPutEPohePLeponrPutrrqPnEPp saEessPL raEiPtPdaS aLtoanEPnrP
renritEastoanEHPvsPtEqPsfeuatdPoretoweEoPiaUeEPonPureLaonrsP-hnPs ffdqP
innLsPnrPserUauesPtCoerPohePldaEiHP.htoPtrePohePrndesPnCPohePureLaonrsPtELP
ohePun roPaEPs ferUasaEiPohePLeponr–sPp saEessPtuoaUaoaesH

In a provisional liquidation commenced for the purposes of restructuring or following the 
appointment of a restructuring ojcer, the company will usually carry on its ordinary business 
activities (sub:ect to complying with the terms of the appointment order and any requirement 
to obtain court sanction for dispositions of the company’s property).

In a voluntary liquidation, the company ceases to carry on business except to the extent that 
this is bene–cial for its winding-up.

In an ojcial liquidation, the ojcial liquidators may carry on the business of the company so 
far as it is bene–cial for its winding-up, but only with the sanction of the court (unless the 
power is included in the appointment order).

Creditors can, at any time, apply to the court to resolve any issue that arises in the course 
of a liquidation in connection with the exercise by the liquidators of their powers (sanction 
application). The court exercises overall supervision of the liquidation process.
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Under section zz of the Companies Act, a company may apply to the court for a validation 
order, whereby the court may validate any disposition of the company’s property and transfer 
of shares or alternation in the status of the company made after the commencement of the 
winding-up.

Law stated - 11 September 2024

Post-qling credit
DtqPtPLeponrPaEPtPdaS aLtoanEPnrPrenritEastoanEPnpotaEPseu reLPnrP
 Eseu reLPdntEsPnrPureLaoHP.htoPfranraoqPasPnrPutEPpePiaUeEPonPs uhPdntEsP
nrPureLaoH

Ojcial liquidators can raise new –nance (with the sanction of the court). If unsecured, it will 
rank as an expense of the liquidation and be payable in priority to other creditors.

Law stated - 11 September 2024

Sale of assets
vEPrenritEastoanEsPtELPdaS aLtoanEszP-htoPfrnUasanEsPtffdqPonPohePstdePnCP
sfeualuPtsseosPn oPnCPohePnrLaEtrqPun rsePnCPp saEessPtELPonPohePstdePnCP
ohePeEoarePp saEessPnCPohePLeponrHP’nesPohePf ruhtserPtuS arePohePtsseosP
kCreePtELPudetr–PnCPudtawsPnrPLnPsnwePdatpadaoaesPftssP-aohPohePtsseosH

Liquidators can exercise the power to sell the company’s property with the sanction of the 
court (unless such power is included in the appointment order).

The company will transfer to the purchaser only such rights in the assets as it has. Liquidation 
will not create any new claims on those assets that would travel with them on a sale, but to 
the extent that such assets were already encumbered pre-liquidation and the encumbrance 
has not been released, then such encumbrance will remain in place on sale.

Law stated - 11 September 2024

Negotiating sale of assets
’nesPqn rPsqsoewPtddn-PCnrPksotd/aEiPhnrse–PpaLsPaEPstdePfrnueL resPtELP
LnesPqn rPsqsoewPferwaoPureLaoPpaLLaEiPaEPstdesH

There is no prohibition on stalking horse bids. However, to the extent that court approval will 
be required for a sale, the court will consider whether the sale process represents the best 
value for the liquidation estate.

There is no prohibition on credit bidding. However, again, the sale will ultimately require court 
sanction.

Law stated - 11 September 2024
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Re(ection and disclaimer of contracts 
VtEPtPLeponrP ELerinaEiPtPdaS aLtoanEPnrPrenritEastoanEPreAeuoPnrPLasudtawP
tEP ECtUn rtpdePunEortuoHP(rePoherePunEortuosPohtoPwtqPEnoPpePreAeuoeLHP
.htoPfrnueL rePasPCnddn-eLPonPreAeuoPtPunEortuoPtELP-htoPasPohePeCCeuoP
nCPreAeuoanEPnEPohePnoherPftroqHP.htoPhtffeEsPaCPtPLeponrPpretuhesPoheP
unEortuoPtCoerPohePaEsndUeEuqPutsePasPnfeEeLH

There is no statutory power to disclaim unfavourable contracts. Breach of contract after 
commencement of winding-up will give rise to a claim for damages, which the counterparty 
will probably have to prove in the winding-up.

Law stated - 11 September 2024

Intellectual property assets 
DtqPtEPvbPdaueEsnrPnrPn-EerPoerwaEtoePohePLeponr–sPraihoPonP sePohePvbP-heEP
tPdaS aLtoanEPnrPrenritEastoanEPasPnfeEeLHPGnP-htoPecoeEoPwtqPvbPraihosP
irtEoeLP ELerPtEPtireeweEoP-aohPohePLeponrPunEoaE ePonPpeP seLH

Whether an intellectual property (IP) licensor or owner may terminate the debtor’s right to use 
the IP when the debtor enters liquidation will depend on the terms of the relevant IP licensing 
agreement.

The same applies to the IP rights granted by the debtor that enters liquidation.

Law stated - 11 September 2024

Personal data 
.herePfersnEtdPaECnrwtoanEPnrPu sonwerPLtotPunddeuoeLPpqPtPunwftEqPaEP
daS aLtoanEPnrPrenritEastoanEPasPUtd tpdezPtrePoherePtEqPresorauoanEsPaEPqn rP
un EorqPnEPoheP sePnCPohtoPaECnrwtoanEPnrPaosPortEsCerPonPtPf ruhtserH

Personal data must be dealt with in accordance with the Data Protection Act (202$ Revision). 
The fact that the company has entered a liquidation or a reorganisation process does not 
alter this.

Any duties of con–dentiality owed by the company will also need to be considered, and 
applications under the Con–dential Information Disclosure Act 20$6 might be necessary.

Law stated - 11 September 2024

Arbitration processes 
‘n-PCreS eEodqPasPtrpaortoanEP seLPaEPdaS aLtoanEPnrPrenritEastoanEP
frnueeLaEisHP(rePoherePuerotaEPoqfesPnCPLasf oesPohtoPwtqPEnoPpeP
trpaortoeLHPVtEPLasf oesPohtoPtrasePtCoerPohePdaS aLtoanEPnrPrenritEastoanEP
utsePasPnfeEeLPpePtrpaortoeLP-aohPohePunEseEoPnCPohePftroaesH
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In the Cayman Islands, only the court can wind up a company. However, the Cayman Islands 
is a pro-arbitration :urisdiction, and in appropriate circumstances arbitration can play a role.

If the debt based on which a creditor’s petition is presented arises from a contract that 
contains an arbitration clause and if the court is satis–ed that the debt is being disputed 
bona –de on substantial grounds, it may stay the winding-up petition in favour of arbitration. 
A stay in favour of arbitration is less likely for shareholder petitions on the :ust and equitable 
grounds, as it can be hard to –nd arbitrable issues without trespassing on the court’s 
exclusive :urisdiction to decide whether it would be :ust and equitable to wind up the 
company.

Similarly, only the court has :urisdiction to administer a liquidation once a winding-up order is 
made. However, again, arbitration may come into play on discrete issues where an arbitration 
clause is present. For example, only the court has :urisdiction to decide whether a reserve 
held for contingent claims should be released, but if the contingent claims in question are 
sub:ect to an arbitration clause, then it is for the arbitral tribunal (and not the court) to 
determine those claims.

Furthermore, to the extent that before liquidation the company had entered into 
agreements that contained arbitration clauses, such clauses will remain enforceable after 
commencement of winding-up.

Law stated - 11 September 2024

CREDITOR REMEDIES

Creditors– enforcement
(rePoherePfrnuessesPpqP-hauhPsnwePnrPtddPnCPohePtsseosPnCPtPp saEessPwtqP
pePsea:eLPn osaLePnCPun roPfrnueeLaEisHP‘n-PtrePohesePfrnuessesPutrraeLP
n oH

There are no processes by which the assets of a company can be seiMed without a court 
order unless such processes are contractually agreed upon (eg, the appointment of a 
receiver).

Law stated - 11 September 2024

Unsecured credit
.htoPreweLaesPtrePtUtadtpdePonP Eseu reLPureLaonrsHP(rePohePfrnuessesP
La,u doPnrPoaweNunEs waEiHP(rePfreNA LiweEoPtootuhweEosPtUtadtpdeH

If an unsecured creditor does not wish to petition for the company’s winding-up, it can sue 
the company for the debt by way of an ordinary money claim. Once :udgment is obtained, 
it can be enforced in a variety of ways, depending on the type of property being targeted, 
including by charging orders, garnishee proceedings, writ of –eri faciasand the appointment 
of a receiver.

The dijculty and duration of these processes depend on the facts of each particular case.

Restructuring & Insolvency 2025 Explore on Lexology

https://www.lexology.com/gtdt/workareas/restructuring-and-insolvency?utm_source=GTDT&utm_medium=pdf&utm_campaign=Restructuring+%26+Insolvency+2025


RETURN TO CONTENTS

FreeMing orders may be obtained in certain circumstances to prevent improper dissipation 
of assets by the company, but this will not give the creditor any security over the assets 
themselves.

Law stated - 11 September 2024

CREDITOR INVOLVEMENT AND PROVING CLAIMS

Creditor participation
’ raEiPohePdaS aLtoanEPnrPrenritEastoanEzP-htoPEnoauesPtrePiaUeEPonP
ureLaonrsHP.htoPweeoaEisPtrePhedLPtELPhn-PtrePoheqPutddeLHP.htoP
aECnrwtoanEPreitrLaEiPohePtLwaEasortoanEPnCPohePesotoezPaosPtsseosPtELPoheP
udtawsPtitaEsoPaoPasPtUtadtpdePonPureLaonrsPnrPureLaonrs–PunwwaooeesHP.htoP
trePohePdaS aLtonr–sPrefnroaEiPnpdaitoanEsH

The ojcial liquidator must prepare reports and accounts with respect to their conduct of 
the liquidation and provide copies to all creditors and to the liquidation committee (if any) 
ahead of every creditor meeting. The ojcial liquidator’s report and accounts must set out 
the steps taken (and intended to be taken) in the liquidation, any discrete matters that in the 
opinion of the liquidator are of particular concern to creditors, as well as other matters. The 
report and account must also include –nancial information that is sujcient to enable the 
creditors to form a view on the company’s –nancial condition and prospects of recovery. The 
accounts must include the nature and estimated realisable value of the company’s assets, 
details of any security over them, the nature and amount of the company’s liabilities and 
income, expenses of the liquidation and liquidators’ remuneration claimed and approved by 
the court. The accounts must also record distributions already made.

The –rst creditor meeting must be convened within 28 days of the date of the winding-up 
order. Thereafter, meetings must take place not less than once a year. Creditors’ meetings 
must be convened on not less than 2$ days’ notice.

Any creditor whose debts are valued in total at the lesser of CIL500,000 or 5 per cent of 
the company’s total unsecured liabilities may requisition a creditors’ meeting. If the ojcial 
liquidator is satis–ed that the requisitionists meet the statutory tests, the liquidator must 
convene the meeting within 2$ days of the date upon which the requisition was received.

A –nal creditors’ meeting is convened before dissolution.

Law stated - 11 September 2024

Creditor representation
.htoPunwwaooeesPutEPpePCnrweLP)nrPrefreseEotoaUePun EsedPtffnaEoeLTP
tELP-htoPfn-ersPnrPresfnEsapadaoaesPLnPoheqPhtUeHP‘n-PtrePoheqPsedeuoeLP
tELPtffnaEoeLHPDtqPoheqPreotaEPtLUasersPtELPhn-PtrePohearPecfeEsesP
C ELeLH

A liquidation committee must be established in every ojcial liquidation unless the court 
otherwise directs. It may also be established in a provisional liquidation if the court so directs.
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This committee typically consists of three to –ve creditors and is elected during the –rst 
creditors’ meeting. Eligible members are creditors without full security whose claims have 
not been wholly disallowed or re:ected.

The ojcial liquidator must keep the committee informed of any issues concerning the 
liquidation and convene the –rst committee meeting within three months of its formation, 
with subsequent meetings at least every six months. Each committee member has one vote 
and resolutions are passed by a ma:ority of those present.

The committee has the authority to appoint a legal adviser, whose fees and expenses, as 
long as they are reasonable, are paid out of the company’s assets as an expense of the 
liquidation. The committee’s primary role is to provide advice to the ojcial liquidator, but it 
lacks the power to override the ojcial liquidator’s decisions or run the liquidation process.

However, the ojcial liquidator must seek the committee’s approval for their remuneration 
before obtaining court sanction. The committee’s support can also facilitate various other 
sanction applications. In rare situations, as a last resort, the committee can apply to the 
court for directions that the ojcial liquidator exercise or refrain from exercising any of the 
liquidator’s powers in a particular way.

Law stated - 11 September 2024

Enforcement of estate–s rights
vCPohePdaS aLtonrPhtsPEnPtsseosPonPf rs ePtPudtawzPwtqPohePureLaonrsPf rs eP
ohePesotoe–sPreweLaesHPvCPsnzPonP-hnwPLnPohePCr aosPnCPohePreweLaesPpednEiHP
VtEPoheqPpePtssaiEeLPonPtPoharLPftroqH

Claims that belong to the company may be assigned to third parties in the same way as they 
could be before the liquidation. Sanction of the court will be required.

Claims that are statutory in nature and speci–cally vest in the ojcial liquidators (eg, voidable 
preferences) cannot be so assigned.

However, it is often possible for ojcial liquidators to raise litigation funding (including from 
creditors themselves).

Law stated - 11 September 2024

Claims 
‘n-PasPtPureLaonr–sPudtawPs pwaooeLPtELP-htoPtrePohePoawePdawaosHP‘n-P
trePudtawsPLastddn-eLPtELPhn-PLnesPtPureLaonrPtffetdHPVtEPudtawsPCnrP
unEoaEieEoPnrP EdaS aLtoeLPtwn EosPpePreuniEaseLHP(rePoherePfrnUasanEsP
nEPohePortEsCerPnCPudtawsPtELPw soPortEsCersPpePLasudnseLHP‘n-PtrePoheP
twn EosPnCPs uhPudtawsPLeoerwaEeLH

Creditors submit their claims using the prescribed proof of debt form. There is no universal 
time limit for submitting proof of debt. However, whenever a dividend is to be declared 
(whether interim or –nal), a cut-off time for submission of proofs that may participate in 
that dividend will be set by the liquidators. This cut-off time will be not less than 30 days 
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from the date of publication of notice of interim dividend and not less than 60 days from 
the date of publication of notice of –nal dividend. Proofs submitted after this cut-off cannot 
participate in that particular dividend (although they may, to the extent admitted, be eligible 
to participate in future dividends). If a creditor submits proof of debt after the cut-off date 
for the –nal dividend, the liquidator may (but is not required to) consider that proof of debt.

The ojcial liquidator ad:udicates the proofs of debt and either accepts them or re:ects them 
(in full or in part), giving each creditor appropriate written notice. If the proof is re:ected 
(whether in full or in part), the notice will state the reasons for such re:ection. A creditor who 
is dissatis–ed may appeal the liquidator’s decision to the court within 2$ days.

The ojcial liquidator must estimate the value of any contingent debt or a debt that otherwise 
does not bear a certain value. Where such an estimate has been made, the liquidator must 
notify the creditor of the estimate and the basis for it in writing.

The right to receive a liquidation dividend may be assigned. A notice of assignment must be 
given by the assignor to the ojcial liquidator.

Law stated - 11 September 2024

Set-off and netting
GnP-htoPecoeEoPwtqPureLaonrsPeceruasePraihosPnCPseoNnCCPnrPEeooaEiPaEPtP
daS aLtoanEPnrPaEPtPrenritEastoanEHPVtEPureLaonrsPpePLefraUeLPnCPohePraihoP
nCPseoNnCCPeaoherPoewfnrtradqPnrPferwtEeEodqH

Set-off and netting rights that arose pre-liquidation remain enforceable in liquidation. 
Furthermore, where no contractual arrangements apply, statutory set-off provisions will 
apply and account will be taken of the mutual obligations, with only the net amount being 
payable.

The treatment of creditors’ set-off and netting rights in a reorganisation will depend on the 
nature of the reorganisation. In principle, a scheme of arrangement may override or modify 
such rights.

Law stated - 11 September 2024

Modifying creditors– rights
DtqPohePun roPuhtEiePohePrtE/P)franraoqTPnCPtPureLaonr–sPudtawHPvCPsnzP-htoP
trePohePirn ELsPCnrPLnaEiPsnPtELPhn-PCreS eEodqPLnesPohasPnuu rH

Creditors’ rights, including the ranking of their claims, may be varied as part of a consensual 
reorganisation or a reorganisation implemented via a scheme of arrangement.

Law stated - 11 September 2024

Priority claims
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(ftroPCrnwPewfdnqeeNredtoeLPudtawszP-htoPtrePohePwtAnrPfraUadeieLPtELP
franraoqPudtawsPaEPdaS aLtoanEsPtELPrenritEastoanEsHP.hauhPhtUePfranraoqP
nUerPseu reLPureLaonrsH

Preferred debts comprising debts due to employees, bank depositors and various taxes rank 
ahead of secured creditors who have a ;oating charge, but these claims will not be paid out 
of –xed-charge assets over which the secured creditor has enforced its security.

Law stated - 11 September 2024

Employment-related liabilities 
.htoPewfdnqeePudtawsPtraseP-herePewfdnqees–PunEortuosPtrePoerwaEtoeLP
L raEiPtPresor uo raEiPnrPdaS aLtoanEHP.htoPtrePohePfrnueL resPCnrP
oerwaEtoanEHP)(rePewfdnqeePudtawsPtsPtP-hndePaEuretseLP-herePdtrieP
E wpersPnCPewfdnqees–PunEortuosPtrePoerwaEtoeLPnrP-herePohePp saEessP
uetsesPnfertoanEsHT

All employment contracts are automatically terminated upon ojcial liquidation of the 
company.

Law stated - 11 September 2024

Pension claims
.htoPreweLaesPecasoPCnrPfeEsanENredtoeLPudtawsPtitaEsoPewfdnqersPaEP
aEsndUeEuqPnrPrenritEastoanEPfrnueeLaEisPtELP-htoPfranraoaesPtootuhPonP
s uhPudtawsH

Any sum due and payable by the company on behalf of an employee in respect of pension 
fund contribution falls into the category of preferred debts and is payable in priority to all 
debts other than those of the –xed-charge holders.

Law stated - 11 September 2024

Environmental problems and liabilities
.herePoherePtrePeEUarnEweEotdPfrnpdewszP-hnPasPresfnEsapdePCnrP
unEornddaEiPohePeEUarnEweEotdPfrnpdewPtELPCnrPreweLatoaEiPohePLtwtieP
ut seLHP(rePtEqPnCPohesePdatpadaoaesPawfnseLPnEPohePaEsndUeEuqP
tLwaEasortonrPfersnEtddqzPseu reLPnrP Eseu reLPureLaonrszPohePLeponr–sP
n,uersPtELPLareuonrszPnrPnEPoharLPftroaesH

Insolvency statutes do not provide for any special treatment of environmental claims.

Law stated - 11 September 2024

Liabilities that survive insolvency or reorganisation proceedings
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’nPtEqPdatpadaoaesPnCPtPLeponrPs rUaUePtEPaEsndUeEuqPnrPtPrenritEastoanEH
Other than employment contracts, all other contractual obligations of the company survive 
the making of the winding-up order (unless the relevant contracts provide otherwise). 
However, in practice, given the company’s insolvency, compelling performance may be 
impossible and the counterparty may be reduced to claiming damages in the liquidation.

Liabilities do not survive the dissolution of the company following its liquidation, save to the 
extent that the relevant creditors might have claims to any residual assets in any liquidating 
trust.

Whether a contractual obligation survives a reorganisation depends on the terms of the 
reorganisation.

Law stated - 11 September 2024

Distributions
‘n-PtELP-heEPtrePLasorap oanEsPwtLePonPureLaonrsPaEPdaS aLtoanEsPtELP
renritEastoanEsH

The timing of interim distributions to creditors is at the discretion of the ojcial liquidators. 
The –nal distribution must be declared once the liquidator has realised all of the company’s 
assets (or so much of them as can be realised without needlessly protracting the liquidation).

Law stated - 11 September 2024

SECURITY

Secured lending and credit )immovables?
.htoPfraEuaftdPoqfesPnCPseu raoqPtrePot/eEPnEPawwnUtpdeP)retdTPfrnferoqH

Principal types of security over immovable property are mortgages (legal and equitable) and 
–xed charges.

Law stated - 11 September 2024

Secured lending and credit )movables?
.htoPfraEuaftdPoqfesPnCPseu raoqPtrePot/eEPnEPwnUtpdeP)fersnEtdTP
frnferoqH

Principal types of security on movable property include liens and pledges.

Law stated - 11 September 2024

CLAWBACK AND RELATED-PARTY TRANSACTIONS

Transactions that may be annulled
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.htoPortEstuoanEsPutEPpePtEE ddeLPnrPseoPtsaLePaEPdaS aLtoanEsPtELP
renritEastoanEsPtELP-htoPtrePohePirn ELsHP.hnPutEPtootu/Ps uhP
ortEstuoanEsH

A transaction may be attacked as a voidable preference under section $K5 of the Companies 
Act. The transaction will be invalid if it was made in favour of a creditor at a time when 
the company was insolvent and with a view to giving the creditor a preference over 
other creditors, provided it was made within six months preceding the commencement of 
liquidation. Liquidation commences when the winding-up petition is presented (not when the 
winding-up order is made). Only the liquidator can challenge on this basis. If the challenge 
succeeds, the transaction is invalid. Common law defences such as change of position are 
not available.

A transaction may also be attacked as a fraudulent disposition at undervalue under section 
$K6 of the Companies Act. The transaction will be set aside if both undervalue and intent to 
defraud creditors are proven. Again, only the liquidator has the standing to challenge on this 
basis. Proceedings must be commenced within six years of the disposition.

Furthermore, all dispositions of the company’s property made between the presentation of 
the petition and the making of the winding-up order are automatically void unless validated 
by the court (section zz of the Companies Act).

Law stated - 11 September 2024

E’uitable subordination
(rePoherePtEqPresorauoanEsPnEPudtawsPpqPredtoeLPftroaesPnrPEnENtrw–sPdeEiohP
ureLaonrsP)aEud LaEiPshtrehndLersTPtitaEsoPunrfnrtoanEsPaEPaEsndUeEuqPnrP
renritEastoanEPfrnueeLaEisH

There are no statutory restrictions on these claims. However, to the extent that the company 
has cross-claims against them, the claims may be netted off.

Law stated - 11 September 2024

Lender liability
(rePoherePtEqPuaru wsotEuesP-herePdeELersPun dLPpePhedLPdatpdePCnrPoheP
aEsndUeEuqPnCPtPLeponrH

Lenders are not generally liable for the insolvency of a debtor simply by virtue of being 
lenders. Liability may arise under section $K• of the Companies Act if the lender (or indeed 
any other person) becomes a knowing party to the company carrying on business with intend 
to defraud creditors or for any fraudulent purpose. Liability may also arise under ordinary 
principles of the tort of conspiracy or where a lender ends up acting as a de facto director of 
the debtor.

Law stated - 11 September 2024

GROUPS OF COMPANIES
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Groups of companies
vEP-hauhPuaru wsotEuesPutEPtPftreEoPnrPt,datoeLPunrfnrtoanEPpeP
resfnEsapdePCnrPohePdatpadaoaesPnCPs psaLatraesPnrPt,datoesH

Parent companies are not, simply by virtue of their status as parent companies, responsible 
for the liabilities of their subsidiaries. This responsibility may arise as a result of contractual 
arrangements (eg, guarantees) or if the parent or ajliate is found to have participated in 
fraudulent trading by the subsidiary (section $K• the Companies Act). In certain limited 
circumstances, liability may also be imposed by piercing the corporate veil.

Law stated - 11 September 2024

Combining parent and subsidiary proceedings
vEPfrnueeLaEisPaEUndUaEiPtPunrfnrtoePirn fzPtrePohePfrnueeLaEisPpqPoheP
ftreEoPtELPaosPs psaLatraesPunwpaEeLPCnrPtLwaEasortoaUePf rfnsesHPDtqP
ohePtsseosPtELPdatpadaoaesPnCPohePunwftEaesPpePfnndeLPCnrPLasorap oanEP
f rfnsesH

The liquidation of each company must proceed within its own distinct liquidation proceeding, 
but in appropriate circumstances related proceedings could be case managed together. 
Pooling of assets and liabilities between companies is generally not permissible as a routine 
approach. However, the court may sanction it in exceptional circumstances.

Furthermore, sub:ect to con;icts, the court may be amenable to appointing the same 
liquidators to different companies within a group to achieve ejcient and economical 
liquidation. Even where different liquidators have to be appointed, a degree of cooperation 
between the estates within a group is generally expected on matters where there is a 
commonality of interest.

Law stated - 11 September 2024

INTERNATIONAL CASES

Recognition of foreign (udgments
(rePCnreaiEPA LiweEosPnrPnrLersPreuniEaseLzPtELPaEP-htoPuaru wsotEuesHP
vsPqn rPun EorqPtPsaiEtonrqPonPtPoretoqPnEPaEoerEtoanEtdPaEsndUeEuqPnrPnEPoheP
reuniEaoanEPnCPCnreaiEPA LiweEosH

The Cayman Islands is not a signatory to any treaties on international insolvency or the 
recognition of foreign :udgments.

Foreign :udgments (other than certain Australian :udgments, which can be enforced under 
statute) can be sued on at common law and converted into a Cayman Islands :udgment, 
which is then enforceable in the usual way.

Foreign insolvency ojce holders may obtain recognition in the Cayman Islands under the 
international cooperation provisions of Part X4II of the Companies Act.
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Law stated - 11 September 2024

UNCITRAL Model Laws
‘tUePtEqPnCPohePMRVvGj(gPDnLedPgt-sPaEPredtoanEPonPaEsndUeEuqPpeeEP
tLnfoeLPnrPasPtLnfoanEP ELerPunEsaLertoanEPaEPqn rPun EorqH

No, but foreign insolvency ojce holders may obtain recognition under Part X4II of the 
Companies Act. 

Law stated - 11 September 2024

Foreign creditors
‘n-PtrePCnreaiEPureLaonrsPLetdoP-aohPaEPdaS aLtoanEsPtELPrenritEastoanEsH

There is no difference in treatment between foreign and domestic creditors in liquidations 
and reorganisations. Domicile of creditor is not a relevant consideration.

Law stated - 11 September 2024

Cross-border transfers of assets under administration
DtqPtsseosPpePortEsCerreLPCrnwPtEPtLwaEasortoanEPaEPqn rPun EorqPonP
tEPtLwaEasortoanEPnCPohePstwePunwftEqPnrPtEnoherPirn fPunwftEqPaEP
tEnoherPun EorqH

In principle, liquidators have wide powers to deal with a company’s assets in what they 
consider to be the best interests of creditors (sub:ect to court sanction). However, it is dijcult 
to conceive of circumstances where it would be in the best interests of the liquidation estate 
for the liquidators to transfer assets of a company to another group company (whether or 
not in another country) gratis.

If the company in question is a foreign company being wound up both in the Cayman 
Islands and abroad, the foreign insolvency ojce holder could apply under Part X4II of the 
Companies Act for an order for delivery up of the property of the company. However, in 
parallel cross-border insolvencies of this sort, one would expect a cooperation protocol to 
be in place in any event, which should render such application unnecessary.

Law stated - 11 September 2024

COMI
.htoPoesoPasP seLPaEPqn rPA rasLauoanEPonPLeoerwaEePohePVWDvP)ueEorePnCP
wtaEPaEoeresosTPnCPtPLeponrPunwftEqPnrPirn fPnCPunwftEaesHPvsPoherePtP
oesoPCnrzPnrPtEqPecferaeEueP-aohzPLeoerwaEaEiPohePVWDvPnCPtPunrfnrtoePirn fP
nCPunwftEaesPaEPqn rPA rasLauoanEH

Restructuring & Insolvency 2025 Explore on Lexology

https://www.lexology.com/gtdt/workareas/restructuring-and-insolvency?utm_source=GTDT&utm_medium=pdf&utm_campaign=Restructuring+%26+Insolvency+2025


RETURN TO CONTENTS

The issue of centre of main interests (COMI) does not generally arise directly. Recognition 
of foreign insolvency practitioners is based on other considerations (see Part X4II of the 
Companies Act). Jurisdiction to wind up a foreign company is also based on other factors 
(set out in section z$ of the Companies Act).

Law stated - 11 September 2024

Cross-border cooperation
’nesPqn rPun Eorq–sPsqsoewPfrnUaLePCnrPreuniEaoanEPnCPCnreaiEPaEsndUeEuqP
frnueeLaEisPtELPCnrPunnfertoanEPpeo-eeEPLnwesoauPtELPCnreaiEPun rosP
tELPLnwesoauPtELPCnreaiEPaEsndUeEuqPtLwaEasortonrsPaEPurnssNpnrLerP
aEsndUeEuaesPtELPresor uo raEisHP‘tUePun rosPaEPqn rPun EorqPreC seLPonP
reuniEasePCnreaiEPfrnueeLaEisPnrPonPunnfertoeP-aohPCnreaiEPun rosPtELzPaCP
snzPnEP-htoPirn ELsH

Part X4II of the Companies Act addresses international cooperation where foreign 
insolvency practitioners have been appointed over a foreign company. The court may 
exercise its discretion to make orders ancillary to a foreign bankruptcy proceeding for a 
variety of purposes. The discretion is exercised on the basis of a number of factors, including 
considerations of comity.

However, Part X4II of the Companies Act does not apply to a situation where a foreign 
insolvency proceeding has been commenced in respect of a Cayman Islands company. 
Common law principles apply in such a situation and the circumstances in which the court 
will be prepared to grant recognition in such situations are limited, although such recognition 
has been granted, as exempli–ed in a recent Hong Kong-centred restructuring of a Cayman 
Islands company.

Law stated - 11 September 2024

Cross-border insolvency protocols and (oint court hearings
vEPurnssNpnrLerPutseszPhtUePohePun rosPaEPqn rPun EorqPeEoereLPaEonP
urnssNpnrLerPaEsndUeEuqPfrnonundsPnrPnoherPtrrtEieweEosPonPunnrLaEtoeP
frnueeLaEisP-aohPun rosPaEPnoherPun EoraesHP‘tUePun rosPaEPqn rPun EorqP
unww EautoeLPnrPhedLPAnaEoPhetraEisP-aohPun rosPaEPnoherPun EoraesPaEP
urnssNpnrLerPutsesHPvCPsnzP-aohP-hauhPnoherPun EoraesH

Cayman Islands liquidators have a statutory duty to consider entering into protocols 
with foreign ojce holders to avoid duplication and promote the orderly administration of 
cross-border insolvency processes.

The Cayman Islands court has adopted practice directions that provide for the use (with 
appropriate modi–cations) ofV

1 the American Law Institute or International Insolvency Institute Guidelines Applicable 
to Court-to-Court Communications in Cross-Border Cases9 and

1
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the Judicial Insolvency Network Guidelines for Communication and Cooperation 
between Courts in Cross-Border Insolvency Matters (including the Modalities of 
Court-to-Court Communication).

The Cayman Islands Court has previously communicated with the courts of other 
:urisdictions, including England and the United States.

Law stated - 11 September 2024

Winding-up of foreign companies
.htoPasPohePecoeEoPnCPqn rPun ros–Pfn-ersPonPnrLerPoheP-aELaEiN fPnCP
CnreaiEPunwftEaesPLnaEiPp saEessPaEPqn rPA rasLauoanEH

Pursuant to section z$ of the Companies Act, the court has :urisdiction to wind up a foreign 
company ifV

1 it has property in the Cayman Islands9

1 it has been carrying on business in the Cayman Islands9

1 it is the general partner of a Cayman Islands limited partnership9 or

1 it is registered as a foreign company.

Law stated - 11 September 2024

QUICK REFERENCE

Summary of law and procedure
(ffdautpdePaEsndUeEuqPdt-zPrenritEastoanEsPtELPdaS aLtoanEs

Companies Act (2023 Revision), Companies Winding Up Rules (2023 Revision).

Law stated - 11 September 2024

Summary of law and procedure
V sonwtrqP/aELsPnCPseu raoqPLeUauesPnEPawwnUtpdes

Registered charge.

Law stated - 11 September 2024

Summary of law and procedure
V sonwtrqP/aELsPnCPseu raoqPLeUauesPnEPwnUtpdes

Mortgages, –xed and ;oating charges, liens, pledges and retention of title clause.

Law stated - 11 September 2024
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Summary of law and procedure
IotqsPnCPfrnueeLaEisPaEPrenritEastoanEs;daS aLtoanEs

Moratorium on claims against the company comes into force on the appointment of ojcial 
and provisional liquidators.

Law stated - 11 September 2024

Summary of law and procedure
’ oaesPnCPohePaEsndUeEuqPtLwaEasortonr

Liquidators must maximise recoveries for creditors.

Law stated - 11 September 2024

Summary of law and procedure
IeoNnCCPtELPfnsoNldaEiPureLao

Pre-liquidation set-off rights are enforceable. Statutory set-off may be applicable.

Law stated - 11 September 2024

Summary of law and procedure
VreLaonrPudtawsPtELPtffetds

Creditor claims are submitted to the liquidator. Appeals lie to the Grand Court.

Law stated - 11 September 2024

Summary of law and procedure
branraoqPudtaws

Debts due to employees, bank depositors and various taxes en:oy priority. Liquidators’ fees 
and expenses also have priority.

Law stated - 11 September 2024

Summary of law and procedure
DtAnrP/aELsPnCPUnaLtpdePortEstuoanEs

4oidable preferences (section $K5 of the Companies Act (2023 Revision)).

Fraudulent dispositions at undervalue (section $K6 of the Companies Act (2023 Revision)).
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Law stated - 11 September 2024

Summary of law and procedure
WfertoaEiPtELPlEtEuaEiPL raEiPrenritEastoanEs

There is no formal reorganisation process. Reorganisation is usually achieved via 
provisional liquidation, sometimes in combination with a scheme of arrangement. Recently, 
reorganisation outside of formal liquidation using restructuring ojcers has become 
possible.

Law stated - 11 September 2024

Summary of law and procedure
vEoerEtoanEtdPunnfertoanEPtELPunww EautoanE

Provided for in Part X4II of the Companies Act (2023 Revision).

Law stated - 11 September 2024

Summary of law and procedure
gatpadaoaesPnCPLareuonrsPtELPn,uers

Fraudulent trading, fraud in anticipation of winding-up, transactions in fraud of creditors, 
misconduct in the course of winding-up.

Law stated - 11 September 2024

Summary of law and procedure
beELaEiPdeiasdtoanE

None.

Law stated - 11 September 2024

UPDATE AND TRENDS

Trends and reforms
(rePoherePtEqPeweriaEiPoreELsPnrPhnoPonfausPaEPohePdt-PnCPaEsndUeEuqP
tELPresor uo raEiHPvsPoherePtEqPEe-PnrPfeELaEiPdeiasdtoanEPtCCeuoaEiP
LnwesoauPptE/r fouqPfrnueL reszPaEoerEtoanEtdPptE/r fouqPunnfertoanEPnrP
reuniEaoanEPnCPCnreaiEPA LiweEosPtELPnrLersH

The 2022 amendments to the Companies Act introduced a new restructuring ojcer 
regime. The new restructuring regime should offer welcome ;exibility and diminish 
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the risk of stigma that was sometimes associated with attempting a restructuring 
via the provisional liquidation process (which was the only previously available formal 
restructuring mechanism). The restructuring ojcer :urisdiction can be engaged in 
appropriate circumstances regardless of whether a winding-up petition has been –led.

Law stated - 11 September 2024
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