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GENERAL

Legislation
.htoPwtaEPdeiasdtoanEPasPtffdautpdePonPaEsndUeEuaesPtELPrenritEastoanEsH

Parts XXI to XXIV of the Companies (Guernsey) Law 2008, as amended (the Companies Law) 
contain the main statutory provisions relating to corporate insolvencies and reorganisations 
of Guernsey companies. These Parts consist of the Companies (Guernsey) Law 2008 
(Insolvency) (Amendment) Ordinance 2020 (the Insolvency Amendment Ordinance) as 
supplemented by the Company Insolvency (Guernsey) Rules 2022 (the Company Insolvency 
Rules), both of which came into force on 1 January 2023. The Companies Law also contains 
the procedures applicable to protected and incorporated cell companies.

Law stated - 6 September 2024

Excluded entities and excluded assets
.htoPeEoaoaesPtrePecud LeLPCrnwPu sonwtrqPaEsndUeEuqPnrPrenritEastoanEP
frnueeLaEisPtELP-htoPdeiasdtoanEPtffdaesPonPohewHP.htoPtsseosPtreP
ecud LeLPnrPecewfoPCrnwPudtawsPnCPureLaonrsH

While no entities are speciqcally excluded from the Companies Law regime, separate 
provisions dealing with the insolvency or winding-up of partnerships, limited partnerships, 
trusts and foundations are set out in the speciqc legislation applicable to each.

Law stated - 6 September 2024

Public enterprises
.htoPfrnueL resPtrePCnddn-eLPaEPohePaEsndUeEuqPnCPtPinUerEweEoNn-EeLP
eEoerfraseHP.htoPreweLaesPLnPureLaonrsPnCPaEsndUeEoPf pdauPeEoerfrasesP
htUeH

There are no speciqc procedures applicable to government-owned enterprises in Guernsey.

Law stated - 6 September 2024

Protection for large qnancial institutions
‘tsPqn rPun EorqPeEtuoeLPdeiasdtoanEPonPLetdP-aohPohePlEtEuatdPLa,u doaesP
nCPaEsoao oanEsPohtoPtrePunEsaLereLPkonnPpaiPonPCtad–H

No.

Law stated - 6 September 2024

Courts and appeals
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.htoPun rosPtrePaEUndUeLHP.htoPtrePohePraihosPnCPtffetdPCrnwPun roPnrLersHP
’nesPtEPtffeddtEoPhtUePtEPt onwtoauPraihoPnCPtffetdPnrPw soPaoPnpotaEP
ferwassanEHPvsPoherePtPreS areweEoPonPfnsoPseu raoqPonPfrnueeLP-aohPtEP
tffetdH

The Royal Court of Guernsey is the principal court of qrst instance (eHuivalent to the 
jigh Court in England). It has unlimited civil Furisdiction in Guernsey and is divided into 
qve divisions. Dor the purposes of insolvency law, the relevant division is known as the 
Ordinary £ivision. This is the usual court for all commercial and civil litigation, with exclusive 
Furisdiction in respect of claims over :10,000.

The Guernsey Court of Appeal hears appeals from the Royal Court. Permission to appeal is 
reHuired in some circumstances (eg, in interlocutory matters).

Appeals from the Court of Appeal are made to the Judicial Committee of the Privy Council in 
London. There is, in effect, no appeal as of right to the Privy Council from the Court of Appeal 
and in nearly all cases leave to appeal from either the Court of Appeal or the Privy Council is 
reHuired.

There is no reHuirement to lodge security with the relevant court to proceed with an appeal, 
however a respondent may in certain circumstances make an application for the appellant 
to provide security for its costs.

Law stated - 6 September 2024

TYPES OF LIQUIDATION AND REORGANISATION PROCESSES

Voluntary li’uidations
.htoPtrePohePreS areweEosPCnrPtPLeponrPunwweEuaEiPtPUnd EotrqP
daS aLtoanEPutsePtELP-htoPtrePohePeCCeuosH

A company can be voluntarily wound up if either•

; the period (if any) qxed by the memorandum or articles for the duration of the 
company expires’ or

; the event (if any) occurs on which the memorandum or articles provide that the 
company should be dissolved.

A company can be wound up voluntarily if it passes an ordinary or special resolution that it 
be wound up voluntarily. The winding-up commences on the passing of the resolution.

Unlike compulsory liHuidation, a voluntary liHuidation is an out-of-court process that can be 
used for solvent or insolvent entities.

Drom the commencement of a voluntary winding-up, the company ceases to carry on 
business unless beneqcial for winding-up the company. The company9s corporate state and 
powers continue until dissolution.

On the appointment of a liHuidator, all powers of the directors cease, except to the extent 
that the company (by ordinary resolution) or the liHuidator approves their continuance. The 
liHuidator is charged with realising assets and discharging liabilities.
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The new Insolvency Amendment Ordinance draws a distinction between solvent and 
insolvent voluntary liHuidations.

In a solvent voluntary liHuidation, the directors have the option of making a declaration of 
solvency, which reHuires the directors to conqrm that the company passes the statutory 
solvency test. If this declaration is given, then the liHuidation can be streamlined and the new 
provisions of the Companies Law (sections 3S5(1A) and 3S8B) will not apply.

If the directors do not give a declaration of solvency, there is now a reHuirement that an 
independent liHuidator be appointed. The liHuidator will be subFect to certain additional 
reHuirements and will be reHuired to consider and qle reports on directors9 conduct to the 
Registrar of Companies and, in the case of regulated companies, to the Guernsey Dinancial 
7ervices Commission (GD7C).

Law stated - 6 September 2024

Voluntary reorganisations
.htoPtrePohePreS areweEosPCnrPtPLeponrPunwweEuaEiPtPUnd EotrqP
renritEastoanEPtELP-htoPtrePohePeCCeuosH

Under the Companies (Guernsey) Law 2008, as amended (the Companies Law) a 
compromise or arrangement can be reached between the insolvent company and its 
creditors or members. An arrangement includes a reorganisation of the company9s share 
capital by the consolidation of shares of different classes or the division of shares of different 
classes, or both. The process closely resembles an English law scheme of arrangement.

An application to the court for approval of a compromise or arrangement can be made by•

; the company or any creditor or member of the company’

; the liHuidator, if the company is being wound up’ or

; the administrator, if the company is subFect to an administration order.

The court can approve the compromise or arrangement if a maFority in number representing 
‘5 per cent in value of the members or creditors (or relevant class of members or creditors) 
voting at the meeting agree.

Law stated - 6 September 2024

Successful reorganisations
‘n-PtrePureLaonrsPudtssaleLPCnrPf rfnsesPnCPtPrenritEastoanEPfdtEPtELP
hn-PasPohePfdtEPtffrnUeLHPVtEPtPrenritEastoanEPfdtEPredetsePEnENLeponrP
ftroaesPCrnwPdatpadaoqPtELzPaCPsnzPaEP-htoPuaru wsotEuesH

Creditors or members, or both, involved in a proposed scheme will, broadly, be categorised by 
reference to their respective rights against the company. Classes will generally be conqned 
to those whose rights against the scheme company are 4not so dissimilar as to make it 
impossible for them to consult together with a view to their common interest9.

The court applies this rule having regard to the speciqc circumstances of each case.
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A court-approved compromise or arrangement is binding on all creditors and members, and 
the company. If a company is being wound up, the agreement is binding on the liHuidator 
and shareholders. In an administration, the agreement is binding on the administrator and 
shareholders.

Law stated - 6 September 2024

Involuntary li’uidations
.htoPtrePohePreS areweEosPCnrPureLaonrsPfdtuaEiPtPLeponrPaEonPaEUnd EotrqP
daS aLtoanEPtELP-htoPtrePohePeCCeuosHPWEuePohePfrnueeLaEiPasPnfeEeLzPtreP
oherePwtoeratdPLaCCereEuesPonPfrnueeLaEisPnfeEeLPUnd EotradqH

Under sections K06 to K18 of Part XXIII of the Companies Law, a company may be wound 
up by the court and a liHuidator appointed. The liHuidator9s role is to collect and realise the 
company9s assets and to distribute dividends according to a statutory order of priority.

An application, supported by an azdavit, must be made to the court seeking an order that the 
company be wound up and setting out the reasons why. The company, any director, member 
or creditor, or any other interested party, can make the application, including, in certain limited 
circumstances, the GD7C.

The court can wind up a company on several grounds, including where the company is unable 
to pay its debts or if the court is of the opinion that it is Fust and eHuitable to wind the company 
up.

On the making of a compulsory winding-up order, the court will appoint a liHuidator usually 
as nominated by the applicant. The company must cease to carry on business except as far 
as is necessary for the beneqcial winding-up of the company’ however, its corporate state 
and powers continue until its dissolution.

There is no statutory moratorium on creditors9 claims on the making of a compulsory 
winding-up order, although a creditor can apply to the court on the making of an application 
for a compulsory winding-up order (that is, before the winding-up order is made) for an order 
restraining an action or proceeding pending against the company.

Compulsory liHuidation is only available through bringing a court application and is not 
available via an out-of-court process.

Law stated - 6 September 2024

Involuntary reorganisations
.htoPtrePohePreS areweEosPCnrPureLaonrsPunwweEuaEiPtEPaEUnd EotrqP
renritEastoanEPtELP-htoPtrePohePeCCeuosHPWEuePohePfrnueeLaEiPasPnfeEeLzP
trePoherePtEqPwtoeratdPLaCCereEuesPonPfrnueeLaEisPnfeEeLPUnd EotradqH

Administration is the primary form of corporate rescue procedure in Guernsey and is the 
most utilised process where the intention is to save the company or part of its business as 
a going concern.
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An administration order can be made by the court under sections 3‘K to 3S0 of Part XXI of 
the Companies Law. The court can grant an administration order if it both•

; is satisqed that the company does not satisfy, or is likely to become unable to satisfy, 
the solvency test’ and

; considers that the making of an order may achieve either the survival of the company 
as a going concern or a more advantageous realisation of the company9s assets than 
would be effected on a winding-up.

An application must be made to the court, supported by an azdavit seeking an order that the 
company be placed into administration and setting out the reasons why it should be placed 
into administration.

The application can be made by several parties, including•

; the company’

; its directors’

; its members’

; any creditor (including any contingent or prospective creditor)’ or

; the GD7C.

If an administration order is granted and an administrator appointed, the administrator 
takes control of all the company9s assets and manages the company9s affairs, business and 
property in accordance with any court directions.

Once an administration has begun, there is a moratorium on commencement or continuation 
of any proceedings against the company.

Law stated - 6 September 2024

Expedited reorganisations
’nPfrnueL resPecasoPCnrPecfeLaoeLPrenritEastoanEsP)eizPkfreftu/tieL–P
renritEastoanEsTH

A series of Guernsey Insolvency Practice 7tatements (GIP7) (based closely on the U[ 
7tatements of Insolvency Practice (7IP)) were introduced in 201‘. While GIP7 have no force 
of law in Guernsey, they provide a framework for good practice in insolvency proceedings in 
several areas. One of those areas is prepackaged sales of businesses (GIP7 5).

jistorically, the Royal Court has only sanctioned one prepack in Guernsey in Esquire Realty 
Holdings Limited. In doing so, it made it clear that it had been comforted by the parties9 
compliance with the U[ 7IP 16 (as it was then).

Law stated - 6 September 2024

Unsuccessful reorganisations
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‘n-PasPtPfrnfnseLPrenritEastoanEPLeCetoeLPtELP-htoPasPohePeCCeuoPnCP
tPrenritEastoanEPfdtEPEnoPpeaEiPtffrnUeLHP.htoPaCPohePLeponrPCtadsPonP
ferCnrwPtPfdtEH

This is not relevant in Guernsey law.

Law stated - 6 September 2024

Corporate procedures
(rePoherePunrfnrtoePfrnueL resPCnrPohePLassnd oanEPnCPtPunrfnrtoanEHP‘n-P
LnPs uhPfrnuessesPunEortsoP-aohPptE/r fouqPfrnueeLaEisH

A company may apply to the Guernsey Registrar to be voluntarily struck off. The application 
must be made by the board of directors and be accompanied by a declaration of compliance 
conqrming that all reHuirements of Guernsey law have been complied with. That includes 
conqrmation of the company9s solvency. The Registrar must give notice stating that on 
the expiration of two months the company will be struck off the Register of Companies in 
Guernsey and will be dissolved unless cause is shown to the contrary. At the expiration of 
the two-month period, the company is struck off (assuming no cause has been shown to the 
contrary) and is dissolved.

In contrast to the two forms of liHuidation, voluntary striking off does not involve the 
appointment of an ozce holder to wind down the company9s affairs. It is designed to deal 
with essentially dormant entities where a formal liHuation is unnecessary.

Law stated - 6 September 2024

Conclusion of case
‘n-PtrePdaS aLtoanEPtELPrenritEastoanEPutsesPCnrwtddqPunEud LeLH

Prior to the enactment of the Insolvency Amendment Ordinance, all administrations in 
Guernsey had to be concluded by either the survival of the company as a going concern 
or its being moved into liHuidation’ administration in Guernsey was not designed to end a 
company9s life. jowever, pursuant to section 382A of the Companies Law, as inserted by the 
Insolvency Amendment Ordinance, in simple circumstances where an administration order 
may have failed, or where distributions have been permitted under the new section 380A of 
the Companies Law, the company can be dissolved without its entering liHuidation qrst.

Where a company has entered liHuidation, the liHuidation process can conclude once the 
liHuidator has fully wound up the company9s affairs. The company will then be dissolved.

In a compulsory liHuidation, the liHuidator must apply to the court within 15 days of the day of 
qnal distribution of the company9s assets (as set at a Commissioner9s hearing) for an order 
declaring that the company is dissolved.

In a voluntary liHuidation, as soon as the company9s affairs are fully wound up, the liHuidator 
should both•

; prepare an account of the winding-up, giving details of the liHuidation and the disposal 
of the company9s property, among other things’ and

Restructuring & Insolvency 2025 Explore on Lexology

https://www.lexology.com/gtdt/workareas/restructuring-and-insolvency?utm_source=GTDT&utm_medium=pdf&utm_campaign=Restructuring+%26+Insolvency+2025


RETURN TO CONTENTS

; call a general meeting to present and explain the account.

After the meeting, the liHuidator must give notice to the Registrar of Companies of the holding 
of the meeting and its date. The Registrar of Companies publishes the notice along with a 
statement that the company will be dissolved. The company is dissolved three months after 
the notice is delivered.

Law stated - 6 September 2024

INSOLVENCY TESTS AND FILING REQUIREMENTS

Conditions for insolvency
.htoPasPohePoesoPonPLeoerwaEePaCPtPLeponrPasPaEsndUeEoH

7ections 52‘ and K0‘ of the Companies (Guernsey) Law 2008, as amended (the Companies 
Law) provide that a company satisqes the statutory solvency test if•

; the company is able to pay its debts as they become due. A company is deemed 
unable to pay its debts if either•

; jis MaFesty9s 7ergeant has served on the company a written demand for 
payment of a due debt of more than :‘50 and the debt remains outstanding 
for 21 days after the demand has been made’ or

; the court is satisqed that the company is otherwise unable to pay its debts’ or

; the value of its assets is greater than the value of its liabilities. In determining whether 
this is the case, the directors can rely on valuations of assets or estimates of liabilities 
that are reasonable in the circumstances, and must have regard to both•

; the company9s most recent accounts’ and

; all other circumstances that the directors know, or ought to know, affect the 
value of the company9s assets and liabilities.

Law stated - 6 September 2024

Mandatory qling
D soPunwftEaesPunwweEuePaEsndUeEuqPfrnueeLaEisPaEPftroau dtrP
uaru wsotEuesH

There is no statutory provision in the Companies Law that would mandate a company to 
commence an insolvency procedure. The Huestion as to whether to commence a procedure 
and which procedure to use falls to the board of a company in the exercise of its duties. Once 
the directors of a company become aware of the possibility that the company may fail the 
solvency test, their duties will be to act in the best interests of the company to maximise 
value in the company for the beneqt of creditors as a whole, which includes future, as well 
as present, creditors. £irectors will also be mindful of the risk of personal liability arising in 
certain circumstances.
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Law stated - 6 September 2024

DIRECTORS AND OFFICERS

Directors– liability j failure to commence proceedings and trading while 
insolvent
vCPfrnueeLaEisPtrePEnoPunwweEueLzP-htoPdatpadaoqPutEPres doPCnrPLareuonrsP
tELPn,uersHP.htoPtrePohePunEseS eEuesPCnrPLareuonrsPtELPn,uersPaCPtP
unwftEqPutrraesPnEPp saEessP-hadePaEsndUeEoH

When a company is 4in the ]one of insolvency9, the actions (or inaction) of directors have 
the potential to preFudice the position of the company9s creditors. In those circumstances, 
directors still owe their duties to the company but must discharge them predominantly with 
the interests of creditors in mind.

In certain circumstances, a liHuidator may seek orders from the court that an ozcer must 
account for (or contribute towards) any losses suffered by the company as a conseHuence 
of the director9s conduct either before or after the company became insolvent, for instance, 
by bringing claims for misfeasance or breach of qduciary duty or wrongful or fraudulent 
trading, or both. As per the 7upreme Court Fudgment of Wright & Ors v Chappell & Ors (Re 
BHS Group Ltd & Ors (in liquidation)) /202K– EWjC 1K1‘ (Ch), directors cannot merely rely 
on professional advice within the 4]one of insolvency9, it is a Huestion of individual Fudgment 
for the directors of the company.

Law stated - 6 September 2024

Directors– liability j other sources of liability
(ftroPCrnwPCtad rePonPldePCnrPfrnueeLaEiszPtrePunrfnrtoePn,uersPtELP
LareuonrsPfersnEtddqPdatpdePCnrPohearPunrfnrtoanE–sPnpdaitoanEsHP(rePoheqP
datpdePCnrPunrfnrtoePfreNaEsndUeEuqPnrPfreNrenritEastoanEPtuoanEsHPVtEPoheqP
pePs pAeuoPonPstEuoanEsPCnrPnoherPretsnEsH

The Companies (Guernsey) Law 2008, as amended (the Companies Law) can in certain 
circumstances impose personal liability on directors of an insolvent company.

A director of a Guernsey company owes both qduciary and non-qduciary duties to the 
company. The qduciary duties of a director include•

; acting bona qde in the best interests of the company’

; acting for proper purposes or not to act for improper or collateral purposes’

; exercising independent Fudgement’ and

; avoiding conOicts of interest.

Whether a director has fulqlled their qduciary duties to the company will be tested 
(predominantly) subFectively, that is to say, it is contingent upon the director9s state of mind.

A director9s duty of skill and care, however (which is a non-qduciary duty), is measured both 
obFectively and subFectively. In determining the scope of the duty, a court will consider•
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; the director9s actual knowledge, skill and experience (subFective test)’ and

; the knowledge, skill and experience that may be expected of someone fulqlling that 
director9s role (obFective test).

A director9s duty of care and skill cannot be diminished on the basis of the director9s actual 
knowledge and experience (as was once the position at common law), but instead the bar 
can only be raised where a director has such experience and skill that one would have 
expected the director to have acted differently in the circumstances.

Misfeasance or breach of qduciary duty

Where in the course of the winding-up of a company it appears that any director has•

; appropriated or otherwise misapplied any of the company9s assets’

; has become personally liable for any of the company9s debts or liabilities’ or

; has otherwise been guilty of any misfeasance or breach of qduciary duty in relation to 
the company, the liHuidator (or any creditor or member of the company) may apply to 
the court under section K22 of the Companies Law for an order against the director 
in their personal capacity. Any claim must be brought within six years of the date of 
breach.

If a plaintiff is successful in proving misfeasance or a breach of duty, the court may order 
the delinHuent director to•

; repay, restore or account for such money or property’

; contribute sums towards the company9s assets’ and

; pay interest upon such amount, at such rate and from such date as the court thinks 
qt in respect of the default.

Wrongful and fraudulent trading

A director can incur personal liability for wrongful trading if they 4knew or ought to have 
concluded that there was no reasonable prospect of the company avoiding going into 
insolvent liHuidation9 unless the director took every step with a view to minimising the 
potential loss to a company9s creditors.

Durthermore, if in the course of the winding-up of a company it appears that any business 
of the company has been carried on with intent to defraud creditors, the liHuidator may 
pursue a claim for fraudulent trading and if found liable the director will be personally liable 
to contribute to the company9s assets. The director may also be criminally liable. Dor a claim 
to be successful, there must be a qnding of actual dishonesty on the part of the director.

Transactions at an undervalue

The Insolvency Amendment Ordinance has introduced the concept of a transaction at 
an undervalue into Guernsey law. In circumstances where a company has entered into a 
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transaction at an undervalue, the wide scope of possible remedies creates potential personal 
liability for directors.

Preferences

A liHuidator of a company may also apply to the court for an order if, within the six months 
(or two years in the case of a 4connected party9) immediately preceding the application for 
a compulsory winding-up or a resolution for voluntary winding-up, the company has given a 
preference to any person.

£isHualiqcation

Dinally, the court may make a disHualiqcation order against a director where it considers that, 
by reason of a person9s conduct in relation to a company or otherwise, that person is unqt to 
be concerned in the management of a company.

Law stated - 6 September 2024

Directors– liability j defences
.htoPLeCeEuesPtrePtUtadtpdePonPLareuonrsPtELPn,uersPaEPohePunEoecoPnCPtEP
aEsndUeEuqPnrPrenritEastoanEH

It will be a defence to a claim for wrongful trading for a director to demonstrate that they 
took every reasonable step to minimise the loss to creditors, and such action was taken at 
the appropriate time. In the context of a claim for fraudulent trading, the director must be 
found to have acted dishonestly.

In relation to transactions at an undervalue, under the new section K26£(‘) it will be a defence 
if the court is satisqed that the transaction was entered into by the company in good faith 
and for the purpose of carrying on its business’ and that at the time the transaction was 
entered into, there were reasonable grounds for believing that the transaction would be of 
beneqt to the company.

Law stated - 6 September 2024

Shift in directors– duties
’nPohePL oaesPohtoPLareuonrsPn-ePonPohePunrfnrtoanEPshaCoPonPohePureLaonrsP
-heEPtEPaEsndUeEuqPnrPrenritEastoanEPfrnueeLaEiPasPda/edqHP.heEH

Once the directors of a company become aware of the possibility that the company may fail 
the solvency test, their duties will be to act in the best interests of the company to maximise 
value in the company for the beneqt of creditors as a whole, which includes future, as well 
as present, creditors. Once the directors of the company become aware that it is unlikely 
to remain solvent, they will, through their qduciary duty to act in the best interests of the 
company by maximising its value, need to have regard predominantly to the interests of the 
company9s creditors.
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Where a company is bordering on insolvency or insolvency was imminent or probable, the 
directors should operate on the basis that their decision-making may be scrutinised later if 
they did not give suzcient regard to how their decision-making would impact creditors.

Law stated - 6 September 2024

Directors– powers after proceedings commence
.htoPfn-ersPutEPLareuonrsPtELPn,uersPeceruasePtCoerPdaS aLtoanEP
nrPrenritEastoanEPfrnueeLaEisPtrePunwweEueLPpqzPnrPtitaEsozPohearP
unrfnrtoanEH

£irectors are denuded of their powers in formal insolvency procedures or at least the exercise 
of them without sanction of the ozce holder.

Law stated - 6 September 2024

MATTERS ARISING IN A LIQUIDATION OR REORGANISATION

Stays of proceedings and moratoria
.htoPfrnhapaoanEsPtitaEsoPohePunEoaE toanEPnCPdeitdPfrnueeLaEisPnrP
ohePeECnrueweEoPnCPudtawsPpqPureLaonrsPtffdqPaEPdaS aLtoanEsPtELP
renritEastoanEsHPvEP-htoPuaru wsotEuesPwtqPureLaonrsPnpotaEPredaeCPCrnwP
s uhPfrnhapaoanEsH

There is no statutory moratorium on creditors9 claims on the making of a compulsory 
winding-up order. jowever, a creditor can apply to court on the making of an application for 
a compulsory winding-up order (that is, before the winding-up order is made) for an order 
restraining an action or proceeding pending against the company.

In contrast, once an administration of a company has begun, there is a moratorium on 
commencement or continuation of any proceedings against the company’ however, the 
rights of secured creditors are unaffected by an administration order.

Law stated - 6 September 2024

Doing business 
.heEPutEPohePLeponrPutrrqPnEPp saEessPL raEiPtPdaS aLtoanEPnrP
renritEastoanEHPvsPtEqPsfeuatdPoretoweEoPiaUeEPonPureLaonrsP-hnPs ffdqP
innLsPnrPserUauesPtCoerPohePldaEiHP.htoPtrePohePrndesPnCPohePureLaonrsPtELP
ohePun roPaEPs ferUasaEiPohePLeponr–sPp saEessPtuoaUaoaesH

LiHuidation allows for only a very limited amount of trading. That should, technically, only be 
necessary for the wider purposes of the winding-up.

Administration is different and affords wide powers to the ozce holder including the ability 
to continue trading.
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Those providing goods and services after appointment should be entitled to rank as properly 
incurred fees and expenses of the process giving them priority in the payment waterfall.

Except where an informal creditors9 committee has been formed and given powers, there is 
little creditor involvement in post-appointment trading. The court9s involvement is also limited 
unless the ozce holder wishes to seek directions in that regard.

Law stated - 6 September 2024

Post-qling credit
DtqPtPLeponrPaEPtPdaS aLtoanEPnrPrenritEastoanEPnpotaEPseu reLPnrP
 Eseu reLPdntEsPnrPureLaoHP.htoPfranraoqPasPnrPutEPpePiaUeEPonPs uhPdntEsP
nrPureLaoH

There are no formal provisions on this point in Guernsey but, practically, there is no 
impediment to an ozce holder seeking to obtain loans or credit in pursuit of the statutory 
purpose.

Law stated - 6 September 2024

Sale of assets
vEPrenritEastoanEsPtELPdaS aLtoanEszP-htoPfrnUasanEsPtffdqPonPohePstdePnCP
sfeualuPtsseosPn oPnCPohePnrLaEtrqPun rsePnCPp saEessPtELPonPohePstdePnCP
ohePeEoarePp saEessPnCPohePLeponrHP’nesPohePf ruhtserPtuS arePohePtsseosP
kCreePtELPudetr–PnCPudtawsPnrPLnPsnwePdatpadaoaesPftssP-aohPohePtsseosH

The answer will be fact-speciqc, but generally the unencumbered assets of a company will be 
sold 4free and clear9. 7ecured assets will, effectively, fall outside of the insolvency estate and, 
if they are dealt with by the ozce holder, will be dealt with in collaboration with the security 
holder.

Law stated - 6 September 2024

Negotiating sale of assets
’nesPqn rPsqsoewPtddn-PCnrPksotd/aEiPhnrse–PpaLsPaEPstdePfrnueL resPtELP
LnesPqn rPsqsoewPferwaoPureLaoPpaLLaEiPaEPstdesH

There are no formal statutory provisions in relation to either point but, in practice, both 
can and have been used effectively. Anti-embarrassment provisions in sale contracts are 
common in a sale by ozce holders.

The ozce holder will use their discretion in relation to credit bids having regard to the 
overriding duty to act in the best interests of creditors as a whole. £irections may be sought 
from the court where uncertainties arise but there is little precedent on this point.

Law stated - 6 September 2024
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Re(ection and disclaimer of contracts 
VtEPtPLeponrP ELerinaEiPtPdaS aLtoanEPnrPrenritEastoanEPreAeuoPnrPLasudtawP
tEP ECtUn rtpdePunEortuoHP(rePoherePunEortuosPohtoPwtqPEnoPpePreAeuoeLHP
.htoPfrnueL rePasPCnddn-eLPonPreAeuoPtPunEortuoPtELP-htoPasPohePeCCeuoP
nCPreAeuoanEPnEPohePnoherPftroqHP.htoPhtffeEsPaCPtPLeponrPpretuhesPoheP
unEortuoPtCoerPohePaEsndUeEuqPutsePasPnfeEeLH

The power to disclaim onerous property was introduced by the Insolvency Amendment 
Ordinance. Now, under the new section K21A a liHuidator may disclaim certain types of 
onerous property of the company and may do so notwithstanding that they have taken 
possession of it, endeavoured to sell it, or otherwise exercised rights of ownership in relation 
to it. The liHuidator may only disclaim by giving notice, the format for which is governed by 
section K21A(3) of the Companies Law and Part K of the Company Insolvency Rules. Certain 
types of property are excluded from this provision, most notably real property situated in the 
Bailiwick of Guernsey.

A notice of disclaimer must contain a description of the property disclaimed, and be signed 
and dated by the liHuidator and served within seven days on•

; the Registrar’

; jis MaFesty9s Receiver General’

; any person who claims an interest in the disclaimed property’

; any person who is under any liability in respect of the disclaimed property, not being 
a liability discharged by the disclaimer’ and

; any other person prescribed by the Committee for the purposes of this subFection.

7uch a disclaimer operates so as to determine, from the date of the disclaimer, the rights, 
interests and liabilities of the company in, or in respect of the property disclaimed, but does 
not affect the rights or liabilities of any other person, except so far as is necessary for the 
purpose of releasing the company from any liability.

jowever, a notice of disclaimer should not be given where a person interested in the property 
has applied in writing to the liHuidator reHuiring the liHuidator to decide whether they will 
disclaim, and the liHuidator has not given notice disclaiming the property within 28 days of 
receipt of the application, or within any other period as may be allowed by the court.

Law stated - 6 September 2024

Intellectual property assets 
DtqPtEPvbPdaueEsnrPnrPn-EerPoerwaEtoePohePLeponr–sPraihoPonP sePohePvbP-heEP
tPdaS aLtoanEPnrPrenritEastoanEPasPnfeEeLHPGnP-htoPecoeEoPwtqPvbPraihosP
irtEoeLP ELerPtEPtireeweEoP-aohPohePLeponrPunEoaE ePonPpeP seLH

A liHuidation or reorganisation will not create an automatic right of a licensor or owner of IP 
to terminate the counterparty9s right to use IP assets.
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The ability to terminate or continue to use the IP post-appointment will be governed by the 
terms of the licence.

Law stated - 6 September 2024

Personal data 
.herePfersnEtdPaECnrwtoanEPnrPu sonwerPLtotPunddeuoeLPpqPtPunwftEqPaEP
daS aLtoanEPnrPrenritEastoanEPasPUtd tpdezPtrePoherePtEqPresorauoanEsPaEPqn rP
un EorqPnEPoheP sePnCPohtoPaECnrwtoanEPnrPaosPortEsCerPonPtPf ruhtserH

The £ata Protection (Bailiwick of Guernsey) Law 201‘ (the Guernsey £P Law) is intended to 
protect personal data in a manner eHuivalent to and consistent with the Regulation (EU) No. 
2016P6‘S (General £ata Protection Regulation) (G£PR).

The Guernsey £P Law effectively mirrors the provisions of the G£PR including•

; the collection and transfer of personal data’

; the review of personal data’ and

; the lawful basis for processing special category data.

ConseHuently, an ozce holder must be aware of the key principles that data controllers and 
data processors must comply with when processing personal data.

Law stated - 6 September 2024

Arbitration processes 
‘n-PCreS eEodqPasPtrpaortoanEP seLPaEPdaS aLtoanEPnrPrenritEastoanEP
frnueeLaEisHP(rePoherePuerotaEPoqfesPnCPLasf oesPohtoPwtqPEnoPpeP
trpaortoeLHPVtEPLasf oesPohtoPtrasePtCoerPohePdaS aLtoanEPnrPrenritEastoanEP
utsePasPnfeEeLPpePtrpaortoeLP-aohPohePunEseEoPnCPohePftroaesH

There are few practical examples of arbitration being used within insolvency proceedings in 
Guernsey, although it is not prohibited.

Law stated - 6 September 2024

CREDITOR REMEDIES

Creditors– enforcement
(rePoherePfrnuessesPpqP-hauhPsnwePnrPtddPnCPohePtsseosPnCPtPp saEessPwtqP
pePsea:eLPn osaLePnCPun roPfrnueeLaEisHP‘n-PtrePohesePfrnuessesPutrraeLP
n oH

The answer will be determined by reference to the nature and location of the assets.

Dor Guernsey situs assets, the court will generally be involved in the enforcement process 
except in respect of intangible movable property where security is often taken by way of 

Restructuring & Insolvency 2025 Explore on Lexology

https://www.lexology.com/gtdt/workareas/restructuring-and-insolvency?utm_source=GTDT&utm_medium=pdf&utm_campaign=Restructuring+%26+Insolvency+2025


RETURN TO CONTENTS

assignment or possession. Enforcement of a security interest over, for example, securities 
or shares, is often undertaken without recourse to the court.

Enforcement in respect of security over Guernsey real estate is not discussed in this guide.

Law stated - 6 September 2024

Unsecured credit
.htoPreweLaesPtrePtUtadtpdePonP Eseu reLPureLaonrsHP(rePohePfrnuessesP
La,u doPnrPoaweNunEs waEiHP(rePfreNA LiweEoPtootuhweEosPtUtadtpdeH

There are various customary law enforcement remedies in Guernsey, the most relevant of 
which include•

; the arret conservatoire, which applies to the sei]ure of a tangible asset of personalty 
(eg, funds in a bank account or where the creditor wishes to arrest a particular tangible 
thing, for example, a yacht or car). An order will usually be made ex partewhere the 
plaintiff has a cause of action against the defendant who has property in, but is at risk 
of being removed from, Guernsey’ and

; the arret execution, which automatically grants the creditor authority to proceed 
against personalty of debtor. Dollowing Fudgment, the creditor will deliver a copy of 
the Fudgment to jM 7heriff, who will then arrest goods from the debtor to the value 
ordered under the Fudgment.

Law stated - 6 September 2024

CREDITOR INVOLVEMENT AND PROVING CLAIMS

Creditor participation
’ raEiPohePdaS aLtoanEPnrPrenritEastoanEzP-htoPEnoauesPtrePiaUeEPonP
ureLaonrsHP.htoPweeoaEisPtrePhedLPtELPhn-PtrePoheqPutddeLHP.htoP
aECnrwtoanEPreitrLaEiPohePtLwaEasortoanEPnCPohePesotoezPaosPtsseosPtELPoheP
udtawsPtitaEsoPaoPasPtUtadtpdePonPureLaonrsPnrPureLaonrs–PunwwaooeesHP.htoP
trePohePdaS aLtonr–sPrefnroaEiPnpdaitoanEsH

Prior to the enactment of the Insolvency Amendment Ordinance, Guernsey9s statutory 
insolvency procedures prescribe very light-touch reporting and engagement with creditors, 
and in general both administration and liHuidation had no formal reporting reHuirements to 
creditors.

Under the new rules, an administrator is now reHuired to provide an explanatory statement to 
creditors of the aims and process for the appointment and hold an initial meeting of creditors. 
This statement must be provided within 28 days and the meeting then held within 10 weeks 
of the administration order being granted. It is anticipated that these meetings will act as 
a forum for further explanation of the statement and may also provide an opportunity for 
creditors to ask Huestions and consider other steps such as the formation of an informal 
committee, or ad hoc reporting protocols with the ozce holders.
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In a voluntary liHuidation, if a £eclaration of 7olvency has not been signed, then the liHuidator 
must hold at least one creditor meeting within one month of their appointment. The notice 
of the meeting must include an explanation of the likely process of the voluntary liHuidation. 

The reHuirements for notices of creditor meetings and the meeting itself are set out in the 
new Company Insolvency Rules. Dor example, the notice must contain various information 
including the date, time and location of the meeting, details of the general nature of the 
business to be dealt with, information in respect of any vote to be taken, and the terms 
upon which the ozce holder is being remunerated. As to the meeting itself, it may be 
held in Guernsey or elsewhere, having regard to the convenience of creditors, and remote 
attendance is allowed.

In addition, Rule 1.1 of the Company Insolvency Rules affords a discretion to the ozce holder 
to dispense with the creditor meeting altogether in circumstances where there are no assets 
for distribution.

Law stated - 6 September 2024

Creditor representation
.htoPunwwaooeesPutEPpePCnrweLP)nrPrefreseEotoaUePun EsedPtffnaEoeLTP
tELP-htoPfn-ersPnrPresfnEsapadaoaesPLnPoheqPhtUeHP‘n-PtrePoheqPsedeuoeLP
tELPtffnaEoeLHPDtqPoheqPreotaEPtLUasersPtELPhn-PtrePohearPecfeEsesP
C ELeLH

Although there are no statutory provisions regarding the formation of creditors9 or 
other committees, informal committees may be formed by ozce holders, especially in 
circumstances where a reHuest to do so is made by a body of creditors.

Law stated - 6 September 2024

Enforcement of estate–s rights
vCPohePdaS aLtonrPhtsPEnPtsseosPonPf rs ePtPudtawzPwtqPohePureLaonrsPf rs eP
ohePesotoe–sPreweLaesHPvCPsnzPonP-hnwPLnPohePCr aosPnCPohePreweLaesPpednEiHP
VtEPoheqPpePtssaiEeLPonPtPoharLPftroqH

While never fully tested before the Royal Court, the prevailing view is that bare causes of 
action may be assigned by a liHuidator for the beneqt of the insolvent estate.

A distinction should be drawn between claims belonging to and forming part of the property 
of the company (eg, for right to recover unlawful dividends) and those arising as a result of 
the appointment of a liHuidator (eg, preference claims). It is expected that assignment of the 
former should be acceptable whereas the ability to assign the latter is more complicated. 
The Royal Court would qnd English precedent on these points persuasive.

jowever, creditors and members have speciqc locus to pursue claims under•

; section K22 (misfeasance or misappropriation)’

; section K26£ (transactions at an undervalue)’
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; section K33 (fraudulent trading)’ and

; section K3K (wrongful trading) of the Companies (Guernsey) Law 2008, as amended.

Law stated - 6 September 2024

Claims 
‘n-PasPtPureLaonr–sPudtawPs pwaooeLPtELP-htoPtrePohePoawePdawaosHP‘n-P
trePudtawsPLastddn-eLPtELPhn-PLnesPtPureLaonrPtffetdHPVtEPudtawsPCnrP
unEoaEieEoPnrP EdaS aLtoeLPtwn EosPpePreuniEaseLHP(rePoherePfrnUasanEsP
nEPohePortEsCerPnCPudtawsPtELPw soPortEsCersPpePLasudnseLHP‘n-PtrePoheP
twn EosPnCPs uhPudtawsPLeoerwaEeLH

Guernsey currently has no formal rules regarding the proving of debts in insolvencies (albeit 
changes are proposed).

The Commissioner9s hearing process in compulsory liHuidation presents an opportunity for 
creditors to challenge decisions regarding claims. The Commissioner may refer any dispute 
to the Royal Court for determination.

Law stated - 6 September 2024

Set-off and netting
GnP-htoPecoeEoPwtqPureLaonrsPeceruasePraihosPnCPseoNnCCPnrPEeooaEiPaEPtP
daS aLtoanEPnrPaEPtPrenritEastoanEHPVtEPureLaonrsPpePLefraUeLPnCPohePraihoP
nCPseoNnCCPeaoherPoewfnrtradqPnrPferwtEeEodqH

There is no statutory reHuirement for the set-off of mutual debts on insolvency. The liHuidator 
will take account of any agreement between the company and any creditor as to set-off.

Law stated - 6 September 2024

Modifying creditors– rights
DtqPohePun roPuhtEiePohePrtE/P)franraoqTPnCPtPureLaonr–sPudtawHPvCPsnzP-htoP
trePohePirn ELsPCnrPLnaEiPsnPtELPhn-PCreS eEodqPLnesPohasPnuu rH

Guernsey has no statutory provisions on this point and would be expected to uphold any 
valid security or priority arrangements.

Law stated - 6 September 2024

Priority claims
(ftroPCrnwPewfdnqeeNredtoeLPudtawszP-htoPtrePohePwtAnrPfraUadeieLPtELP
franraoqPudtawsPaEPdaS aLtoanEsPtELPrenritEastoanEsHP.hauhPhtUePfranraoqP
nUerPseu reLPureLaonrsH
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7ecured assets generally fall outside of the insolvent estate in Guernsey and so no claims will 
take priority to them. Where an ozce holder is charged with or allowed to deal with secured 
assets, the fees and expenses for doing so will likely be taken from the proceeds.

Preferential debts in Guernsey include rent due to•

; landlords (in Guernsey only)’

; salaries’

; unpaid income tax’ and

; unpaid social security contributions (subFect to various statutory limits).

Rent due to a landlord has priority among preferential debts. Other classes of preferential 
debt rank eHually among themselves, unless the company9s assets are insuzcient to meet 
them, in which case they are paid pari passu. A preferential creditor has no priority over a 
secured creditor.

Law stated - 6 September 2024

Employment-related liabilities 
.htoPewfdnqeePudtawsPtraseP-herePewfdnqees–PunEortuosPtrePoerwaEtoeLP
L raEiPtPresor uo raEiPnrPdaS aLtoanEHP.htoPtrePohePfrnueL resPCnrP
oerwaEtoanEHP)(rePewfdnqeePudtawsPtsPtP-hndePaEuretseLP-herePdtrieP
E wpersPnCPewfdnqees–PunEortuosPtrePoerwaEtoeLPnrP-herePohePp saEessP
uetsesPnfertoanEsHT

Insolvencies of large, trading companies with multiple employees are rare in Guernsey.

Insolvency appointments have no statutory effect on contracts of employment. jowever, an 
ozce holder is likely to terminate employment contracts as part of the process (subFect to 
continued trading in administration) and payments due to employees may attract priority.

Law stated - 6 September 2024

Pension claims
.htoPreweLaesPecasoPCnrPfeEsanENredtoeLPudtawsPtitaEsoPewfdnqersPaEP
aEsndUeEuqPnrPrenritEastoanEPfrnueeLaEisPtELP-htoPfranraoaesPtootuhPonP
s uhPudtawsH

There are no speciqc statutory procedures regarding pension claims in Guernsey 
insolvencies and such claims are not given any priority status.

Law stated - 6 September 2024

Environmental problems and liabilities
.herePoherePtrePeEUarnEweEotdPfrnpdewszP-hnPasPresfnEsapdePCnrP
unEornddaEiPohePeEUarnEweEotdPfrnpdewPtELPCnrPreweLatoaEiPohePLtwtieP
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ut seLHP(rePtEqPnCPohesePdatpadaoaesPawfnseLPnEPohePaEsndUeEuqP
tLwaEasortonrPfersnEtddqzPseu reLPnrP Eseu reLPureLaonrszPohePLeponr–sP
n,uersPtELPLareuonrszPnrPnEPoharLPftroaesH

Guernsey9s insolvency law does not deal with these issues. In practice, the issues would 
be dealt with on a case-by-case and fact-speciqc basis. It would be very unlikely that 
responsibility or liability would be imposed personally on ozce holders.

Law stated - 6 September 2024

Liabilities that survive insolvency or reorganisation proceedings
’nPtEqPdatpadaoaesPnCPtPLeponrPs rUaUePtEPaEsndUeEuqPnrPtPrenritEastoanEH

7chemes of arrangement will speciqcally deal with different categories of debt and the 
compromise thereof. It is Huite possible that certain categories of debt will survive the 
procedure.

Dormal insolvency proceedings in Guernsey will either result in the end of the company9s life 
via a liHuidation or its survival as a going concern. If an administration does secure survival 
as a going concern, it is possible that certain debts will also survive the process if they can 
be shown to not preclude the company9s successful continuation.

Law stated - 6 September 2024

Distributions
‘n-PtELP-heEPtrePLasorap oanEsPwtLePonPureLaonrsPaEPdaS aLtoanEsPtELP
renritEastoanEsH

Administration in Guernsey does not provide for distributions to unsecured creditors, albeit 
distribution to secured creditors may be made. The process rather works to collect assets 
and claims before liHuidation (unless the company survives) during which distributions will 
be made.

In a voluntary liHuidation, there is no formal distribution procedure. The liHuidator will 
distribute as and when they are able to do so and will present a qnal account to members at 
the conclusion of the process.

In compulsory liHuation, distribution generally happens after the holding of a Commissioner9s 
hearing, at which creditors have an opportunity to raise disputes. It is possible for interim 
distributions to be made with directions from the court for doing so.

Law stated - 6 September 2024

SECURITY

Secured lending and credit )immovables?
.htoPfraEuaftdPoqfesPnCPseu raoqPtrePot/eEPnEPawwnUtpdeP)retdTPfrnferoqH
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Immovable property is deqned as property that cannot be moved from one place to another 
and that follows or is associated with the land. Parcels of land are by their nature immovable, 
as are all those things attached to the land such as houses and other buildings as well as 
trees and shrubs. Personal effects that have become permanently attached to immovable 
property also form part of that immovable property.

Other than rentes foncières (perpetual ground rents payable as a qxed annual sum), security 
over real estate in Guernsey is taken as a hypothèque (a legal right over the debtor9s property 
in favour of the creditor), by either•

; a rente hypothèque, securing a qxed annual sum’ or

; a hypothèque, a conventionnel (bond).

In practice, the bond has become the dominant form of security over real estate. The bond 
is a personal obligation to create a charge over the corpus of the debtor9s assets (but in 
practice focused on immovable property) by acknowledging the debt to the creditor and (if 
appropriate) including a covenant to repay the sum with interest. The bond can be either•

; a general charge, which confers priority to the creditor over all other claimants to the 
immovable property belonging to the debtor at the time the bond is registered’ or

; a speciqc charge, which confers priority to the creditor only over the immovable 
property speciqed in the bond.

Bonds are classiqed as movable property in Guernsey and do not confer any legal title in the 
immovable property owned by the debtor at the date the bond is registered. jowever, any 
successor in title of that immovable property is, by virtue of the bond9s prior registration, on 
notice of the creditor9s claim and becomes guarantor to the creditor of the bond. Therefore, 
the successor will be made a party to any enforcement proceedings to either make good the 
value of the claim or surrender the property to the enforcement proceedings. jowever, any 
successor in title who was a bona qde purchaser for value at arm9s length more than three 
years before commencement of proceedings can limit their liability to the price paid by them 
for the property to the defaulting debtor. Also, a successor in title to immovable property 
acHuired by the debtor after the bond9s registration date is not held to be on notice and is, 
therefore, not subFect to the rule that would otherwise make them guarantor.

Bonds are subFect to a limitation period (known as a prescription period under Guernsey law) 
of six years from the date on which the claim falls due. Dor an on-demand bond, the six years 
runs from the date on which the demand is made. jowever, for a bond in which periodic 
payments are payable with effect from the time of the advance, each payment will interrupt 
the running of the prescription period.

A bond must be in writing and must be consented to by the debtor before the Royal Court of 
Guernsey sitting as a contract court (Contract Court) before being registered on the public 
records at the registry of the Royal Court.

Law stated - 6 September 2024

Secured lending and credit )movables?
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.htoPfraEuaftdPoqfesPnCPseu raoqPtrePot/eEPnEPwnUtpdeP)fersnEtdTP
frnferoqH

The most common forms of security over tangible movable property are•

; lien• the right to retain another9s property if an obligation is not discharged’

; pledge• a bailment or deposit of personal property with a creditor to secure repayment 
for a debt or engagement’

; a landlord9s right to priority for unpaid rent that is secured by movable property on the 
demised premises (tacit hypothec)’

; reservation of title clause’ and

; mortgage (eg, over a ship or aircraft).

The most common form of security over intangible movable property is a security interest 
under the 7ecurity Interests (Guernsey), Law 1SS3 (the 7ecurity Interests Law). This can 
be created by a security agreement over any intangible movable property (other than a 
lease). The security interest can be created by the secured party being in possession of, 
under a security agreement, certiqcates of title (eg, securities) or policy documents (eg, a 
life insurance policy).

To be valid, a security agreement must be in writing, dated, signed by the debtor and the 
secured party, contain provisions regarding the collateral suzcient to enable its precise 
identiqcation, specify the events that constitute default and contain provisions regarding the 
obligation, payment or performance to be secured, suzcient to enable it to be identiqed. 
Dailure to comply with any of these reHuirements does not necessarily render the security 
agreement void but takes it outside of the scope of the 7ecurity Interests Law.

Law stated - 6 September 2024

CLAWBACK AND RELATED-PARTY TRANSACTIONS

Transactions that may be annulled
.htoPortEstuoanEsPutEPpePtEE ddeLPnrPseoPtsaLePaEPdaS aLtoanEsPtELP
renritEastoanEsPtELP-htoPtrePohePirn ELsHP.hnPutEPtootu/Ps uhP
ortEstuoanEsH

Preferences

A liHuidator may apply to the court for an order to set aside a transaction entered into by a 
company if•

; it was entered into at a time when the company was insolvent’ or

; the company becomes insolvent as a result of the transaction.

Any payment made within six months (or two years in the case of a connected party) 
immediately preceding the application for a compulsory winding-up (or a resolution for 
voluntary winding-up) is vulnerable to being set aside.
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A company is deemed to have given a preference to a person where•

; 4that person is one of the company9s creditors or is a surety or guarantor for any of 
the company9s debts or other liabilities9’ and

; the company 4does anything, or permits anything to be done, which improves that 
person9s position in the company9s liHuidation9.

It is also important to consider whether the company was (and ultimately the directors as 
decision-makers were) inOuenced by the necessary 4desire9 to prefer. In practice, establishing 
a desire to prefer will be a factual exercise to show that the company was inOuenced by an 
intention to produce the result of putting one or more creditors in a better position than the 
general body of creditors.

Any transaction with a connected party during the reference period that would constitute a 
preference is presumed to be outside of the ordinary course of business and made with the 
reHuisite desire to prefer.

If a preference has been given, the court has wide-ranging powers to make any order it thinks 
qt to restore the position of the company to where it would have been absent the preference. 
The range of possible orders includes making directors personally liable.

Transactions at an undervalue

Prior to the Insolvency Amendment Ordinance, the Companies Law did not contain any 
statutory remedies in respect of transactions at an undervalue. There was uncertainty about 
the existence of a customary law remedy of similar effect and while the availability of a 
Pauline action has been conqrmed in Guernsey law, the insertion of the new section K26£ 
into the Companies Law creates certainty.

Under the new section, power is afforded to bring the claims to both liHuidators and 
administrators where the company has entered into a transaction with a person at an 
undervalue at a relevant time prior to the commencement of the insolvency appointment. 
The company must have been insolvent at the time of the transaction or become insolvent 
as a result of it for the remedy to bite. The deqnition of 4undervalue9 extends to gifts, terms that 
provide for the company to receive no valuable consideration or where the consideration9s 
value in money or money9s worth is signiqcantly less than the value provided by the company. 
This is a maFor development, as prior to the Insolvency Amendment Ordinance, such a claim 
was only available to liHuidators.

Only transactions undertaken in the six months prior to the relevant date (ie, the 
commencement of the relevant insolvency process), will be at risk unless the counterparty is 
a connected person. Where the counterparty is a connected person, transactions undertaken 
in the two-year period before the relevant date will be scrutinised. A person is said to be so 
connected with the company at any time if the company knew or ought to have known at 
that time that•

; that person had any signiqcant direct or indirect proprietary, qnancial or other interest 
in or connection with the company (other than as a creditor, surety or guarantor)’ or

; another person had any such interest in or connection with both that person and the 
company.
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The deqnition of a connected person is arguably much narrower than it is in England and 
Wales, however, there is scope for a wide interpretation. There is no speciqc case law on this 
point.

The deqnition of what will constitute a transaction at an undervalue is very similar to that 
contained in section 238(K) of the Insolvency Act 1S86. As such, English authorities on the 
interpretation and application of this provision will likely be considered persuasive in cases 
that come before the Guernsey Court.

Where it is found that there has been a transaction at an undervalue, the court may make 
such order on terms and conditions as it thinks qt for restoring the position to what it would 
have been if the company had not entered into the transaction. A non-exhaustive list of orders 
available to the court is set out at section K26£(K), and includes that•

; any property transferred as part of the transaction be vested in the company’

; any security given by the company is released or discharged’ and

; any person whose property is vested by the order in the company is to be able to claim 
in the liHuidation for debts or other liabilities which arose from, or were released or 
discharged by, the transaction.

While the introduction of the prohibition of transactions at an undervalue may make them 
less relevant, ozce holders may also consider remedies available under customary law. 

One possibility is to claim that the directors committed an eHuitable wrong, that is, establish 
that the recipient of the company9s assets had knowledge that the directors were acting 
in breach of their qduciary duties (by selling company assets at an undervalue) and that 
the knowledge was such that the recipient9s 4conscience9 was so affected that it would be 
impermissible to allow them to retain the misappropriated asset. As such, a claim may be 
founded by suggesting the recipient was a constructive trustee of the company9s assets.

Another possibility may be for a creditor to bring a customary law Pauline action. In essence, 
a Pauline action is concerned with setting aside a transaction undertaken to defraud 
creditors where the debtor was insolvent at the time or as a result of the transaction.

The critical elements to such an action would be that•

; the debtor must have been insolvent on a balance sheet basis at the time of the 
transaction’ and

; the debtor carried out the transaction with the intention of defrauding creditors.

There have been two Guernsey cases decided on principles akin to the Pauline action, 
the remedy for which is restitutionary in nature meaning that, if the action is successfully 
established, the transfer of assets is set aside such that the assets become available to 
satisfy the creditor9s claim. There is no entitlement to compensation.

Law stated - 6 September 2024

E’uitable subordination
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(rePoherePtEqPresorauoanEsPnEPudtawsPpqPredtoeLPftroaesPnrPEnENtrw–sPdeEiohP
ureLaonrsP)aEud LaEiPshtrehndLersTPtitaEsoPunrfnrtoanEsPaEPaEsndUeEuqPnrP
renritEastoanEPfrnueeLaEisH

Where sums are owed to such parties as genuine debts of the company, Guernsey has no 
speciqc statutory provisions in this regard except where such transaction would otherwise 
fall foul of a statutory prohibition or remedy (eg, a preference).

Law stated - 6 September 2024

Lender liability
(rePoherePtEqPuaru wsotEuesP-herePdeELersPun dLPpePhedLPdatpdePCnrPoheP
aEsndUeEuqPnCPtPLeponrH

There are no statutory provisions in Guernsey whereby lenders might be subFect to such 
liability, nor have there been any reported Guernsey cases where lenders have been held 
liable for the insolvency of a borrower or debtor.

Law stated - 6 September 2024

GROUPS OF COMPANIES

Groups of companies
vEP-hauhPuaru wsotEuesPutEPtPftreEoPnrPt,datoeLPunrfnrtoanEPpeP
resfnEsapdePCnrPohePdatpadaoaesPnCPs psaLatraesPnrPt,datoesH

Absent speciqc contractual obligations, Guernsey recognises and maintains the limited 
liability of companies. As such, there is no mechanism by which a parent or azliate should 
be liable for an entity9s debts except for liability ascribed via litigation in relation to shadow 
directorships or antecedent transactions and so on.

Law stated - 6 September 2024

Combining parent and subsidiary proceedings
vEPfrnueeLaEisPaEUndUaEiPtPunrfnrtoePirn fzPtrePohePfrnueeLaEisPpqPoheP
ftreEoPtELPaosPs psaLatraesPunwpaEeLPCnrPtLwaEasortoaUePf rfnsesHPDtqP
ohePtsseosPtELPdatpadaoaesPnCPohePunwftEaesPpePfnndeLPCnrPLasorap oanEP
f rfnsesH

There are no statutory provisions to this effect in Guernsey. The Royal Court has sanctioned 
the pooling of the affairs of two related companies in insolvency but only where the affairs 
of each were inextricably linked and doing so was demonstrably to the beneqt of creditors 
of both.

Law stated - 6 September 2024

INTERNATIONAL CASES
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Recognition of foreign (udgments
(rePCnreaiEPA LiweEosPnrPnrLersPreuniEaseLzPtELPaEP-htoPuaru wsotEuesHP
vsPqn rPun EorqPtPsaiEtonrqPonPtPoretoqPnEPaEoerEtoanEtdPaEsndUeEuqPnrPnEPoheP
reuniEaoanEPnCPCnreaiEPA LiweEosH

£epending on the Furisdiction in which the Fudgment has been obtained, a foreign Fudgment 
may be recognised through either the statutory or common law route.

7tatutory registration of foreign Fudgments

The Judgments (Reciprocal Enforcement) (Guernsey) Law 1S5‘ (the 1S5‘ Law) creates a 
right for certain foreign Fudgments to be registered in the Royal Court in Guernsey. If so 
registered, Fudgment will have effect as if it were granted by the Royal Court from the date 
of registration.

Reciprocating Furisdictions include England and Wales, 7cotland, Northern Ireland, Isle of 
Man, Jersey, Israel, Italy and the Netherlands’ however, it does not include the United 7tates. 
If an applicant wants to register a Fudgment from a reciprocating country, then they must 
use the 1S5‘ Law.

To be eligible for registration under the Reciprocal Enforcement Law the Judgment must, 
among other things, have been obtained in a reciprocating country (of which England is one), 
be qnal and conclusive and be for a sum of money payable, and not relating to taxes or other 
similar charges or qnes.

In certain circumstances, a registered Fudgment can be set aside, including if the courts of 
the originating country did not have Furisdiction.

Common law recognition of foreign Fudgments

Where the 1S5‘ Law does not apply (eg, the Fudgment is not from a reciprocating country, for 
example, the United 7tates), then common law will apply subFect to conditions. The foreign 
court granting Fudgment must be of competent Furisdiction, and the Royal Court will apply 
conOict of laws rules to assess whether or not this is the case.

Under common law, a foreign Fudgment is regarded as a debt, meaning that the creditor must 
sue on the debt and subseHuently apply for summary Fudgment. A foreign Fudgment may be 
impeachable if the foreign court had no Furisdiction (eg, a default Fudgment).

Law stated - 6 September 2024

UNCITRAL Model Laws
‘tUePtEqPnCPohePMRVvGj(gPDnLedPgt-sPaEPredtoanEPonPaEsndUeEuqPpeeEP
tLnfoeLPnrPasPtLnfoanEP ELerPunEsaLertoanEPaEPqn rPun EorqH

No’ however, the Royal Court often provides assistance to overseas ozce holders in 
appropriate circumstances.

Law stated - 6 September 2024
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Foreign creditors
‘n-PtrePCnreaiEPureLaonrsPLetdoP-aohPaEPdaS aLtoanEsPtELPrenritEastoanEsH

Doreign creditors are dealt with in the same way as domestic creditors in insolvency 
proceedings.

Law stated - 6 September 2024

Cross-border transfers of assets under administration
DtqPtsseosPpePortEsCerreLPCrnwPtEPtLwaEasortoanEPaEPqn rPun EorqPonP
tEPtLwaEasortoanEPnCPohePstwePunwftEqPnrPtEnoherPirn fPunwftEqPaEP
tEnoherPun EorqH

There is no statutory provision enabling this in Guernsey but, in appropriate circumstances, 
this may be allowed pursuant to a direction from the court.

Law stated - 6 September 2024

COMI
.htoPoesoPasP seLPaEPqn rPA rasLauoanEPonPLeoerwaEePohePVWDvP)ueEorePnCP
wtaEPaEoeresosTPnCPtPLeponrPunwftEqPnrPirn fPnCPunwftEaesHPvsPoherePtP
oesoPCnrzPnrPtEqPecferaeEueP-aohzPLeoerwaEaEiPohePVWDvPnCPtPunrfnrtoePirn fP
nCPunwftEaesPaEPqn rPA rasLauoanEH

The concept of centre of main interests is not known to Guernsey law. Under section K18B 
(introduced by the Insolvency Amendment Ordinance), the Royal Court of Guernsey is now 
able to wind up a non-Guernsey company, subFect to certain circumstances being satisqed.

Law stated - 6 September 2024

Cross-border cooperation
’nesPqn rPun Eorq–sPsqsoewPfrnUaLePCnrPreuniEaoanEPnCPCnreaiEPaEsndUeEuqP
frnueeLaEisPtELPCnrPunnfertoanEPpeo-eeEPLnwesoauPtELPCnreaiEPun rosP
tELPLnwesoauPtELPCnreaiEPaEsndUeEuqPtLwaEasortonrsPaEPurnssNpnrLerP
aEsndUeEuaesPtELPresor uo raEisHP‘tUePun rosPaEPqn rPun EorqPreC seLPonP
reuniEasePCnreaiEPfrnueeLaEisPnrPonPunnfertoeP-aohPCnreaiEPun rosPtELzPaCP
snzPnEP-htoPirn ELsH

The Royal Court has a long history of providing assistance to overseas insolvency ozce 
holders in appropriate circumstances. Recognition of a case can essentially be divided into 
two types Q the U[ Insolvency Act 1S86 and common law.

Dirst, section K26 of the U[ Insolvency Act 1S86 has been extended to Guernsey by the 
Insolvency Act 1S86 (Guernsey) Order 1S8S meaning that the Royal Court can provide 
Fudicial assistance to the courts of England and Wales, 7cotland, Northern Ireland, the Isle 
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of Man or Jersey in insolvency matters. EHually, Guernsey ozce holders are entitled to seek 
assistance in those Furisdictions that have chosen to elect Guernsey as the speciqed country 
for incoming reHuests.

A letter of reHuest issued under these provisions is authority for the English court to apply 
either its own insolvency law (or the insolvency law of Guernsey) and, in the event, its own 
Furisdiction and powers.

7ection K26(5) states that the receiving court 4shall assist9 the reHuesting court and the U[ 
courts have granted assistance in a wide variety of circumstances. jowever, the obligation 
to assist is not mandatory and the receiving court must consider whether the assistance 
may properly be granted.

The second type of recognition is under the common law. This is an area that has been 
subFect to substantial development in other Furisdictions in recent decisions, particularly 
that of the Privy Council in Singularis. The broad position is that Guernsey will cooperate in 
foreign insolvency proceedings, particularly where there is a suzcient connection between 
an ozce holder appointed in the Furisdiction where the company is incorporated or individual 
domiciled and the company or individual has submitted to the Furisdiction of the court 
where the appointment was made. Although the Royal Court still retains discretion under 
the common law, where there is a suzcient connection the Court will typically grant the relief 
sought.

Law stated - 6 September 2024

Cross-border insolvency protocols and (oint court hearings
vEPurnssNpnrLerPutseszPhtUePohePun rosPaEPqn rPun EorqPeEoereLPaEonP
urnssNpnrLerPaEsndUeEuqPfrnonundsPnrPnoherPtrrtEieweEosPonPunnrLaEtoeP
frnueeLaEisP-aohPun rosPaEPnoherPun EoraesHP‘tUePun rosPaEPqn rPun EorqP
unww EautoeLPnrPhedLPAnaEoPhetraEisP-aohPun rosPaEPnoherPun EoraesPaEP
urnssNpnrLerPutsesHPvCPsnzP-aohP-hauhPnoherPun EoraesH

There has been little practical experience of this in Guernsey but the Royal Court has a proven 
track record of showing Oexibility and practicality in insolvency cases. There is no reason 
to assume that it would not be amenable to adopting such protocols or arrangements in 
appropriate circumstances.

Law stated - 6 September 2024

Winding-up of foreign companies
.htoPasPohePecoeEoPnCPqn rPun ros–Pfn-ersPonPnrLerPoheP-aELaEiN fPnCP
CnreaiEPunwftEaesPLnaEiPp saEessPaEPqn rPA rasLauoanEH

Prior to the introduction of the Insolvency Amendment Ordinance, the Royal Court did not 
have the ability to wind up an entity registered outside of Guernsey. The Royal Court now 
has a discretionary power to wind up a non-Guernsey company under section K18B, which 
provides that a non-Guernsey company may be wound up by the Royal Court if•

;
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the company is dissolved, or has ceased to carry on business or is carrying on 
business only for the purpose of winding-up its affairs’

; the company is unable to pay its debts’ or

; the court is of the opinion that it is Fust and eHuitable that the company should be 
wound up.

It is believed that guidance on the application of this section will be drawn from England and 
Wales with the likely result that the 4suzcient connection9 test will be adopted in Guernsey. 

Law stated - 6 September 2024

QUICK REFERENCE

Summary of law and procedure
(ffdautpdePaEsndUeEuqPdt-zPrenritEastoanEsPtELPdaS aLtoanEs

The Companies (Guernsey) Law 2008 as amended.

Law stated - 6 September 2024

Summary of law and procedure
V sonwtrqP/aELsPnCPseu raoqPLeUauesPnEPawwnUtpdes

Hypothèque, a conventionnel (bond).

Law stated - 6 September 2024

Summary of law and procedure
V sonwtrqP/aELsPnCPseu raoqPLeUauesPnEPwnUtpdes

7ecurity interest taken pursuant to the 7ecurity Interests (Guernsey) Law 1SS3.

Law stated - 6 September 2024

Summary of law and procedure
IotqsPnCPfrnueeLaEisPaEPrenritEastoanEs;daS aLtoanEs

Limited moratorium in administration proceedings.

Law stated - 6 September 2024

Summary of law and procedure
’ oaesPnCPohePaEsndUeEuqPtLwaEasortonr
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Not prescribed but generally to fulql statutory purpose in best interests of insolvent estate.

Law stated - 6 September 2024

Summary of law and procedure
IeoNnCCPtELPfnsoNldaEiPureLao

7et-off agreements recognised and permissible.

Post-qling credit eHually possible within parameters of statutory procedures.

Law stated - 6 September 2024

Summary of law and procedure
VreLaonrPudtawsPtELPtffetds

Law on proving debts not prescriptive. Creditor appeals dealt with through Commissioner9s 
hearing process at conclusion of liHuidation or by the Royal Court, or both.

Law stated - 6 September 2024

Summary of law and procedure
branraoqPudtaws

Preferred debts consisting of•

; rent due to local landlords’

; certain insurance debts’

; salaries’ and

; unpaid income tax and unpaid social security contributions.

7ubFect to various statutory limits.

Law stated - 6 September 2024

Summary of law and procedure
DtAnrP/aELsPnCPUnaLtpdePortEstuoanEs

Preferences, transactions at an undervalue, transactions defrauding creditors (common law 
Pauline action).

Law stated - 6 September 2024

Summary of law and procedure
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WfertoaEiPtELPlEtEuaEiPL raEiPrenritEastoanEs
Court-appointed administrator has ability to continue trading to further the purpose of the 
administration.

Law stated - 6 September 2024

Summary of law and procedure
vEoerEtoanEtdPunnfertoanEPtELPunww EautoanE

Dormal recognition pursuant to section K26 of the Insolvency Act 1S86 as extended to 
Guernsey or pursuant to common law.

Royal Court historically willing to adopt pragmatic approach.

Law stated - 6 September 2024

Summary of law and procedure
gatpadaoaesPnCPLareuonrsPtELPn,uers

£irectors and ozcers may be found personally liable for misfeasance or breach of qduciary 
duty, wrongful or fraudulent trading, and directors may also be subFect to disHualiqcation 
order.

Law stated - 6 September 2024

Summary of law and procedure
beELaEiPdeiasdtoanE

Durther insolvency rules may be introduced to provide practical clarity from time to time.

Law stated - 6 September 2024

UPDATE AND TRENDS

Trends and reforms
(rePoherePtEqPeweriaEiPoreELsPnrPhnoPonfausPaEPohePdt-PnCPaEsndUeEuqP
tELPresor uo raEiHPvsPoherePtEqPEe-PnrPfeELaEiPdeiasdtoanEPtCCeuoaEiP
LnwesoauPptE/r fouqPfrnueL reszPaEoerEtoanEtdPptE/r fouqPunnfertoanEPnrP
reuniEaoanEPnCPCnreaiEPA LiweEosPtELPnrLersH

The changes resulting from the enactment of the Companies (Guernsey) Law 2008 
(Insolvency) (Amendment) Ordinance 2020 and the Company Insolvency (Guernsey) Rules 
2022, which came into effect in January 2023, represent the most signiqcant updates to 
Guernsey9s regime since 2008. They are having a positive impact on the restructuring and 
insolvency landscape and may lead to an increase in the number of appointments and 
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subseHuent litigation against former ozcers and other wrongdoers. Durther changes are 
expected to expand out the current proof of debt regime and to improve other areas where 
clariqcation will improve the regime.

The Islands saw a handful of signiqcant insolvencies in the period in the local construction, 
qnance and insurance sectors. In response, the 7tates of Guernsey enacted a small 
amendment to Guernsey9s preferred debts regime by way of the Preferred £ebts (Insurance 
Policyholder) (Bailiwick of Guernsey) Amendment Ordinance, 2003. The Ordinance accords 
preferred status to certain insurance debts in the event of an insolvency of an insurer.

Law stated - 6 September 2024
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